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TJ HE following little Pieces, Fruits 
= of ſome Leiſure Hours, are ex- 
poled with the ſame Tndifference 
they were conceived. If they prove 
uſeful, the End is gain'd : i not, 
there's no great Harm done. No 
Man will grudge the eAuthor the 
Satisfadtion of a laudable Attempt : 
Fle ſhall grudge no eSdan the Pri- 
vilege of Reading or Negledting, of 
Approving or Condemning. 
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| HEN a Man bod any Point, in 
| which he has no Ltcar INTEREST, - 
j. e, from the gaining of which 
| he can propoſe to himſelf no juſt 
or reaſonable Advantage, he is re- 
q mov'd perſonali objettione from 
pleading ſach Point. For th: Law encourages no 
Man to ſtand in the Way of his Neighbour, un- 
keſs his own Intereſt be art Stake. 

This perſonal ObjeRion is expreſs'd commons 
fy by the Name of FUS TERTII. And the 
Poſition runs thus, *© That it 1s jus tertii to found 
* upon any Alledgance which does not terminate 
« in the legal Intereſt of the Proponer, but of 4 
« third Party.” Which comes in plain Engliſh to 
this, © Sit, You are not pleading for your ſelf, bur 
& for another”. And this is the true Touch-ſtone 
to diſcover when the Fus Tertii is well or ill found- 
ed. If the Proponer' can ſhow he has any legal 
Rewer, apy uſt Benefit Fo Advantage in my 


+. JUS TERTIL 
the Alledgance, this perſonal Obje&ion of Fus 
Tertii can never lie againſt him. 

1n the Application of this DoGtrine, the greateſt 
Difficulty is in judging, . what is a legal Intereſt ; 
that every accidental or occafional Benefit does not 
Come up to a legal Intereſt is plain, As to this 
Matter, all Arguments drawn from poſſible Con- 
. Lingencies are cut off. A legal Intereſt muſt be __ 
ſomething fix*d ; ſomewhat the Proponer is founded * 
in Law to plead upon, and to be cut out of which, 
he can ſubſtinie upon as an'Ac& of Injuſtice. This 
falls to be eſtimated and judg'd of, by the Situati- 
on the Proponer is in, from the Nature of his 
Claim, and Relation to his Party. 
_ For Example, A Nulltty of the Execution of a 
Warning againſt a Tenant to remove, being obje&- 
ed againſt an Adjudger, whoſe Adjudication was 
expired, by another who was not within the Year 
of him, but both were infcit, the Lords: found the 
Nullicy not competent for that ſecond Adjudger to 
obje&, unleſs he were either preferable, or to come in 
pari paſſu, and therefore repelled it as jus tertii to 
him. Fountainhal, Forbes, 3eth Fune 1708. Rule 
contra.. Pardie. So far the Matter is clear. 

' In a Removing againſt a 'Tenant, the Defender 
was not allowed to plead upon the Right of a 
third Party. as preferable to the Purſuer, unleſs he 
would ſubſume upon ſome _ Right made to him by 
| the third Party. Ers&ne, Col. Strart contra Laird. 
of Grange. For here the Tenant could not figure 
the ſmalleſt Advantage in pleading upon the Right 
of the third Party, unleſs 1t- were, 190, A Poſ- 
| fibility that. che third Party would not turn him 
out. 240, That for one Year, at leaſt, he could 


not, not having given any Warning to the Tenant. 
7 Both 
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Both which being accidental and contingent, the 
Law reſpe&s not, as not coming up to a legal In- 
tereft, 'or ſuch a reaſonable Benefit, which being 
- cut out off, he can ſubſume that he has met with 
material Injuſtice., Which a Tenant can never 
ſay, who is remoy'd upon a legal Warning by 
any Perfon having a colourable Title to the Lands. 
All his legal Intereſt is to pay his Rent ſecurely ; 
it belongs not at all to him to vbje& againſt the 
Purſuer's Title, providing ex facie it appear to 
be good; or to dip into the Queſtion, Whether 
ſome third Party may not have a better Title. 

The like is obſerv'd by Colvil, December 1582. 
Counteſs of Errol contra 'Cenants, where a Life- 
rent being competent to a Lady by her Husband 
who was only Liferenter himſelt ; in an Action 
of Removing againſt Tenants art her Inſtance after 
her Husband's Deceafe, this Exception, that her | 
Liferent was extin& by her Husband's D:ceafe, 
was repelled, as being us rerti; to the Tenants. 

 Anorher Example is mentioned by Spotz{wood, 
voce, « Eſcheat and Liferent, 23d | March 1630, 
Murray contra Commiſlary of Dunkeld, In a ſpe- 
cial Declarator of the Commiſſary of Dunkeld's 
Eſcheat purſued by Mr. Patrick Murray, the De- 
fender propon'd an Alledgance upon the ordinary 
Back-bona given to the Treaſurer by the Donatar, 
which bore, that he ſhould not uſe the Gift to the 
' Prejudice of the Rebel's Creditors. This the Re- 
bel alledged might be propon'd in his own Name, 
as well as the Creditors, ſeeing he was 1atereſted 
to ſee his Creditors rather paid by his own eſcheat- 
able Goods, than that the Donatar ſhould meddle 
_ therewith, and the Creditors be obliged to have 
Recourſe to his- Lands or his Perſon. The Lords 
EEE Or none A 2 ”  repelied 
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repelled this, as not competent to be proponed i In 
the Rebel's own Names. Here the Rebel had a 


plain and fix'd Intereſt ; but Kill he was denied 
the Benefit of the Alledgance, becauſe it was not a 
tegal Intereſt, ſciz.ſoch an Lotereſt or Benefit he was 
intitled to by Law. Becauſe a Backbond of the 
Nature mentioned in the Deciſion can have no 
Reſpe& to the Advantage of the Rebel, whoſe 
Eſchear talls iy modum peng, but reſpe&s ſolely 


the Credicors; and theretore the Creditors may. 


plead upon it, the Rebel never can. 

In a Declarator of Property, the Defender, pre- 
tending no Right in his own Perſon, was not ſuffered 
to make any Obje&ion againſt the Purſuer's Title, 
Stgir 18, Fuly 1662, Lord Fraſer contra Laird of 
Pbilorth, Here the Defender, by making the Al- 
ledgance and removing the Purſuer, could have no 


other View, but to retain Poſſeſſion for ſome Time 


longer ; : which is ſo far from a legal Intereſt, that 
ic is plainly injuſtifiable : In reſpect it is more rea- 
ſonable to give him the Poſſeſſion, who has ſome 
colourable Title, than to allow it to remain with 
the Perſon who has no Pretence at all. 

And in a Dectarator of the Property of Teinds, 
tho” the Title of the Proceſs was a Progreſs exccedingly 
ill conneGed, and labouring under many Infirmities ; 
yer the Lords ſuſtain'd the Title, in the ſame Way, 
as if the Action had been a ReduRion and Impro- 


| bation of Land-Rights; and found it to be CM 


cient againſt naked Heritors pretending no Right to 
the Teinds of their Lands; and thar it was jus ter- 
{i4 for them to obje& againſt it, The Defenders 
yicided, that any preſumptive Title might do in a 

upition of Lands, becauſe no Man can pretend 
the (malleſ: laterelt 1 in or to Lands, but in conſe= 


xn 
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quence of ſome Conveyance, ſome written Docu- 
ment, which, if he has not, it is indeed jus tertis 
to objea againſt any preſumptive Title in the Per- 
{on of another : But that could never happen in a 
Queſtion of Teinds, becauſe an Heritor's Right to 
the Lands, ſuppoſe he has none to the Teinds, gives 
him a ſufficient Title and plain Intereſt to object 
againſt any Man's being declared 'Ticular of his 
1Teinds. Which was inforced from theſe Confidera- 
tions. 1420, That every Hecitor has a Right to 


have his Teinds declared free, rather than the Pro- 


pup of any Man ; and that becauſe ſeveral legal 
Intereſts ariſe to him thereby. 2do, Every Heritor 
has an Intereſt, that his Teinds ſhould belong to 
the Crown, rather than to a Subje& ; rhe Exchequer 
being in uſe to grant Tacks to Heritors of their 


- 'Teinds at a very caſy Rate; and rather to belong 


to the Patron, from whom they can acquire at (ix 
Years Purchaſe, than to any other Titular, who can 
demand nine. | 

The Queſtion comes preciſely here, Whether the 
Alledgance made for the Defenders, amounted to 2 
legal Intereſt, ſuch a Benefit as it was unjuſt to de- 
prive them of ? That it is a Jegal Intereft, the Court 
was of Opinion, 29th November 1710, Mitchel con- 


tra Baillie and Shearer, obſerved by Forbes, where 


a Charter of Adjudication of the 'Teinds of certain 
Lands, with Intettment thereon, was not found 
a ſufficient Title to oblige the Heritor of the Lands | 
to make Payment of the Teinds, without producing 
the Adjudication itſelf, and inſtructing a Right to 
them in the Perſon of him they were adjudged 
from, albeit no other Right appeared to com- 


you, Whey 
as A 


s FUS-TERTTIY. 

A Vaſlal being purſued by a Purchaſer of the 
Superiority, made this Defence, That the Seller's 
Relic was infeft as conjun& Fiar, and that he the 
Defender was bound to acknowledge none other for 
his Superior during her Litetime ; which was ſuſtained. 
Colvit.---- May 1583, Laird of Capringtoun contra. 
Laird of Caldweils. This Alledgance was not jus 
fertiz ; becauſe Vaſlals have a legal Intereſt to keep 
their Charter-cheſts ſhut againſt every one bur their 
proper Superior. : | 


Having thus given a general Idea of my Sub- 


je&, the Application thereot will beſt be ſeen by In- 
| duction of particular Caſes. Which, for'Clearneſs 
Sake, I ſhall range under different Heads. 


POSITION -1, 


A Debitor, purſued by an A/ſigaey, is founded in au 


Intereſt to alledge, that it appearsex facie [cripture, 


. or is otherwiſe neceſſarily conſiſtent with his Know- 
ledge, that there is no Right in the Aſjigney's 
Perſon, becauſe, in this Caſe, he cannot pay ſafe- 


ty. But if ex facie ſcripture, by the Produ#ion, 


' # appear, that the Aſſigney's Right is founded, 
| the Debitor cannot be allowed to plead upon any 


Fixception to take away the Aſſigney's Right, un- 
leſs it be ſo notorious, as neceſſarily to ſuperinduce 
a mala fides. Such an Exception is jus tertii as 


to bim, be has no Intereſt in it ; all bis Concern is 


to pay ſafely, and be pays ſafely when he pays to 
the Man who has the Pace of a Title, eſpecially 


interpoſita authoritate prextoris. 


As to the firſt Branch of the Poſition, ſee Dur# 
March 5, 1624; Raini{ay contra Mackieſ0n, =_ 
abun Þ 
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2 Debitor being purſued by his Creditor upon a 
Bond, it was found competent for him to propone 
this Alledgance, That the Purſucr's Eſcheat was 
cited, and the ſpecial Declarator intimated to him 
the Debitor; which Declarator, though afterwards 
paſſed from as to him by the Donatar, was equiva- 
lent as it the Purſuer had been denuded by an A(- 
fignation intimate ; and therefore he could nor pay. 
bona fide, = 
As to the ſecond Branch, fee Durie, 21. Decem- 
ber 1621, Hamilton contra Durham ; m which this 
Exception proponed by a Party in whoſe Hands 
Arre{tment was laid, was repelled, as being jus 
zertii, {ciz. That the Arreſter could not demand 
the Sum to be made furthcoming, in regard he 
had” recovered Payment from the common De- 
bitor, CE STO | 
ames Ballantine took a Bond payable to him- 
| {elf, and atter his Deccaſe to | Ballantiue 
his Son ; Fohn Ballantine's Name was afterwards 
filled up 1n this Bond, though he was born after 
the Dare thereof ; and he was found to have good 
Action as a Subftitute againſt the Debitor, who 
had no Intereſt ro debate how Fohn's Name came 
into the Bond, that being 74s Zertii, ſeeing there 
was no other Heir or Chijd pretending Right. 
Stair, Dirleton, 5. Fanuary 1675. Ballantine con- 
tra Edgar. = 
A Debitor obje&ing againſt the Donatary of his. 
Creditors Forfeiture, 'That the Creditor himſelf was 
only an Executor, which, being an Office, could 
not be aſſigned, far leſs could be carried away by 
the Forteiture, except as to the Executor's own 
Share; the Lords found this Alledgance jus terti; 
to the Debtor, and therefore repelled it, Fountain- 
LE bail 
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ball ath November 1686, Graham contra Lin. 
"There may be ſome Doubt as to this Deciſion. 
The Purfuer here had not even a colourable Title. 


The Defe& appeared ex facie ſcripture. It ſeems 


incumbent upon a Defender to take Notice of 
ſuch a Defeat, and upon the Judge to ſuſtain it 
for the Benefit of thoſe who ſhall really be found 
to have the jus exigendi, 


_ SOSITION Þ 
k is not jus tertii is a Defender to found upon the 
Right of a third Party, when the Intent is on- 
by ro make out, that he himſelf is not liable, 


In a Purſuit for liquidating the Avail of « Mar- | 


_ riage, it being alledged by the Donatary, 'That ir 


was jus tertii for the apparent Heir to fay, that 
his. Father died not in the Fir, as being denuded' 


| by an Adjudger who was publickly infeft, unleſs 


thar Adjudger would appear and defend; the 
Lords found, That it was not jrs tertis, but com- 
petent to the apparent Heir to found upon it. 
Foantainball, 13. February 1707, Lord Rae contrx' 
tines. EE 


POSITION HL 


FH hen Payment is offered to a Creditor, it is jus ter- 


_ tit for bim to obje8, that the Perfon is not en- 
titled to make the Offer; becauſe a Creditor is 
bound to accept of Payment from whatever Hand. 


A Party ſerved and retoured Heir to a Defun&,” 
offering to redeem an Adjudger, who alledged, _ 
the 


a__—— 4 — SO Shou, of 
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the Party to whom the' Heir was retoured was pre” 
ſumed alive, his Death not being inſtru&ted ; the 
Lords found, That the Alledgance was jus tertii to 
the Adjudger,and ſuſtained Proceſs ar the Heir's In- 
ſtance upon the Retour produced, in regard there 
was no nearer Heir quarrelling the ſame, 27. Tut 
1688, Hay contra Dobbie. The Matter comes here, 
An. Adjudication within tne Legal, which was the 
Caſe here, being only a Security '»r D-bt, may ve 
extinguiſhed by whoever ofters Payment, After Ex- 


piration of the Legal, when it becomes a Rint of | 
Property, the Adjudger is not bound to debate the 


Relevancy of Objc6tions tending to annul his Right, 
or open the Legal, unleſs with a Perſon connecting 


+ 


a good. Title to the Lands. 


+ .In the Redemption of a Wadſet by an Appri- 
ſer of the Reverſion, tt was found jus tertii for the 


Wadfſetter to altedge, the Appriſing was fallen by 


_ Preſcription. Fountainball, 7. November 1704, Ni- 


col contra Park. Here the Preſcription niight have 
been interrupted, and ir was not reaſonable to oblige 
the Appriſer to enter into this Diſpute with a Per- 
ſon' who had no other Intereſt bur to get Payment, 
But this Matter is not without ſome fceming Dit- 
ficulty; for if a Wadſet be conſidered only as a 
bare Security for Money, there does not a Reaſon 
occur why it ſhould not be extinguiſhable by any 
Perſon whatever offering Payment. It it be confi- 
dered as x Right of Property in Lands. redeemable 


_ only. by the Reverſer himſelf, and thoſe deriving 


Right from him by effe&ual Conveyances ; upon 


that Suppoſition the Wadſetter ought to be allow- 
ed to make every Obje&ion againſt the Title of 
the Redeemer ; and in my Opinion would be well 


B founded 
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founded in the Qbjce&1on of Preſcription mentioned 
in the Caſe. Rr Woes, 


POSITION IV. 


Kt is 10t jus tertil in an apparent Heir to alleage, 
That the Purſuer has no jus agendi, though the 
"_ Heir refuſes to acknowledge the paſſive 

ales. | 


The Reaſon is, 'That regularly before the Defen- 
der is obliged to recur to any Defences, the Purſuer 
muſt ſhow, that he is founded in his Aion ; and 


unleſs he make out this Point, the Defender is not 
obliged to ſay whether he repreſents or not, being 
founded in a legal Intereſt (C0; keep this Matter pri- 
vate from every one, fave the DetunR's juſt Credi- 
tors. 'Thus then, an apparent Heir, without invol- 


ving himſelf in the paſſive Titles, may propone every 
Objc&ion againſt the Purluer's Claim, that ariſes 


ex facie (cripture, or that he can. otherwiſe inſtant- 
ly verify. Objc&ions indecd that require a Proof, 
ſtand upon another Footing : Not that it is jus ter- 
741, in the Defender to propone them; the Keaſon 
why the apparent Heir, after proponing ſuch Objec- 
tions, 1s not ſuffered to deny the paſſive Titles, is al- 
lenarly the Hardſhip upon the Creditor, in obliging 
him to ſuſtain a long Proof, which cannot poſſibly 
be of. any Benefit to him, ſo long as the Defender 
has in it his Power to deny the paſſive Titles. 


P: Oy * 
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In a Competition betwixt two Rights to the ſame 
Subje?, whereof the one, under which my Com- 
petitor claims, is in it ſelf preferable, it is jus 
tertii for ae 70 obje?, That bis Progreſs is not well 
conneFed; which is only competent to one baving 
a more compleat Progreſs to the ſame Right or 
Intereſt. | 


For Example, A has an abſolute good Progreſs 
to the Infetrment X. B has but a fats Progreſs 
to the Infefrment 7; Yet B is preferred, Y being 
ſuppoſed the preferable Infeftment. And the Rea- 
ſon is, It is juſt to give B who has at leaſt a dou- 
blous Title, a Preference to A who can have no 
Pretence, as long as the Infeftment Tis in the Field, 
The reſpe@ive [nterefts produced are ranked accord- 
ing to their legal Preference. And the Perſons claim- 
ing upon theſe Intereſts, if they have any Appea- 
rance of a connected Tirle, take their Places ac- 
cordingly. This being premiſed, it is obvious, 
That A can have no legal Intereſt to impugn B's 
Progreſs: For tho” it ſhould be found, That C 
has Right to the Infeftment 7” and not B, that docs 
not benefit A, he can propoſe to himſelf no Ad- 
vantage by gaining the Point ; becauſe in that Caſe, 
_ the Judge would prefer C, and not A. 
 'The Right of a Feu Vaſlal being appriſed from 
him, and the Appriſing again diſpon'd to another, 
the Superjor's Heir raiſed ReduGion and Improba- 
tion againſt the Diſponce, and obtained Certifica- 
Lion againſt the principal Safine on the original Char- 
B 2 ter 
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ter, and againſt the Grounds and Warrants of the 
Appriing. Notwithſtanding of which, it was 
tound jus tertii in the Purſuer, to quarrel. the Want 
of tele Writs ; in reſpe& that, as Heir to the Gan= 
ter © the original Feu » Charter, he- was liable tb 
warrant It. Fountainhall, 1 February 1712: Earl 
of Forfar contra Githaigie: Obſerved allo by Mr. 
Forbes, as of 31. Fanuary 1712, For the original 
Feu Charter, which was prodaced, being plainly 
preterable to the Purſuer's Claim of Property, ſince 
he was debarred thereby, it was the ſame 'Lhing to 
him, who was Vaſlal; in that Queſtion he could 
have no legal Intereſt, £1 IR ONT Pas 
In two mutual Declarators, touching the Right of 

a Salmond Fiſhing, the one produced a Charter from 
his Majcſty, with a well conne&ed Progreſs, down 
| to the Time of the Competition ; the other pro- 
duced a Right from a Subje& of a much' older 
Date, but not well connected, for many of the in- 
tervecning Years; in ſo much that his Progreſs, fo 
much of it as was well conneGed, did not go fo 
far back as his Compectitor's. Yet. it was found, 
That the Perſon deriving Right from” his ' Majeſty 
had no [ntereſt, to obje& the Want of Mid-couples 
to the other: And that it was jus tertii, and incom- 
petent - for him to obje& and .obtrude that DeteR, 
pnleſs he derived Right from the ſame* Author, or 
any (uccecding in his Right. Fountainball, '3, De- 
cember 1701. Forbes of IWatertoiin contra Udney. * 
In a Competition anent the Property + of Lands, 
bctwixt a leſs preferable Intereſt, and an Adjudica- 
tion of the preterable Intereſt, it was found 7us ter- 
_ {:t, 3p rhe Party compeating upon the leſs preferable 
Inteceit, to alledge, that the Adjudication ms 6: 
Ss ah ey 3 oat 6 7 
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xisfied and paid, by Intromiflions within the Legal: 
Forbes, i9. Tune 1713. Murray contra Miellan. 


POSITION VI. 


Iu a Competition, I am not allowed to found upon 


* the Intereſt of a third Party, 95 peas to 
a of my gs Rik a 


The Proof of the immediately foreg going | Poſition 1 is 
equally applicable to this. 

. Fobn Murray ſerved himſfelt Heir in general to 
Alexander Maxwel his Grandfather, and' upon that 
Ticle' did compeat with Nzzfor of Chaple, who bad 
_ Adjudications in his Perſon, led originally againſt 

the* ſaid Alexander 'Maxwel, conveyed by the Cre- 
ditor to Eliſabeth Maxwel, and from her to the ſaid. 
Neilſon of Chaple. It was contended for Fohn Mur- 
ray, That Eliſabeth Maxwel the intermediate Au- 
thor had diſponed theſe Appriſings to her Husband 
Gilbert M*Cartney ; and that therefore Neilſon's 
Right was null, as granted a non habente poteſta- 
tem, The Lords found it jus tertii, for Fohu Mur- 
ray, to found upon the Right of Gilbert M'Cartney, 
unleſs he derived Right from him. This was found 
anno 1727. in the Competition NezJ/on of Chaple 
and Lanerick of Ladylands, with Fobu Murray. 
Here the ObjeCion agaiaſt Neilſon, viz. That his 
Author was denuded, and conſequently that he 
could have no Right, was in it ſelf good : But then 
his Competitor was not allowed to found upon it, 
becauſe he could ſhew no legal Intereſt therein. For 
what if Nezl/on's Right ſhould be found null > That 
Bows 7 ng gnitie to FYg Cartney indeed, it he plcalcd to. 


appear, 
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appear, but nothing to Murray, who was at any 
Rate excluded by the Adjudications, whoever had 
Right to them. 


POSITION VI. 

But as Law allows me to uſe every Argument teud- 
ing to aunull or cut down the Title upon which 
my Competitor founds, when the Conſequence is 
zo prefer my own Title, it is not Jus 'Tertii to found 

' pon the Intereſt of a Third Party, when it tends 
to prove, not that the Third Party is preferable, 


which would be Jus Tertii, but that I my ſelf am 
preferable by the Nyllity of wy Competitor's Right. 


Xis infeit in Lands. He gives a Diſpoſition con- 
taining Procuratory to A, who aſſigns, firſt to B, 
and then to C; but C. is firſt infefr, Betwixt the 
Dates of theſe two Inteftmcnts, X grants a Second 
Diſpoſition to D, who obtains himſelf infeft prior to 
B, but poſterior to C. Upon the Suppoſition, That 
a perſonal Conveyance denudes of a perſonal Right, 
quzritur, How is this Matter to be extticated ? B 
is preferred to C upon the Footing of this Brocard, 
A being {uppoſed entirely denuded by his firſt Aflig- 
nation in Favours of B. C 1s preferred to D, as firſt 
infeft, and D to B, for the ſame Reaſon. And thus 
the Matter becomes plainly inextricable, unleſs D 
be allowed to plead that C's Infeftment is null, as 
flowing a nou habente poteſtatem, his Author 
| being ab ante denuded in Favours of B. The Dit- 
ficulty in this Caſs is, "That it 1s jus tertiz for D. to 
plead upon B's Affignation. The Anſwer 1s, That 
this very Example muſt ſhow it not to be yus tertz ; 
Since the Conſequence would plainly be to mow 2 

alr 


FUS TERTIL xg 
Afair inextricable, which is a downright Abſurdi- 
ty. To take a general View of the Matter, it appears 
without Controverſy, that D is the Man who is 
firſt legally infeftt, and who has firſt denuded the 
common Author X. Now it this be the plain Mat- 
ter of Fac, I can {ee no good Reaſon why D ſhould 
not be allowed ro found upon it. It is a Rule in our. 
Law, that ahi per alium acquirittr obligatio; the 
Principle upon which this is founded will equally 
ſupport another Rule, that alii per alium acquiritur 
exceptio. And when we conſider the Nature of this 
Obje&ion of jus tertiz, the Difficulty will evaniſh ; 
according to the Definition, it ariſcs from pleading a 
Point, wherein the Party has no Intereſt, and the 
gaining of which cannot profir him, 'The gire& 
contrary is the Caſe here, for if C's Infeftment be 
found null, D comes in of Courſe, 
To explain this Matter further, let us take a 
View of a Deciſion obſerved by Forbes 18th Dec. 
1708. Colonel £ArsRine contra Sir George Hamilton ; 
in which a Perſon having a real Righz in Lands, 
was allowed to obje& againſt a competing Adjudi- 
cation, that it was null, as being led upon a Bond 
payed by the Debitor ; albeir he who quarrelled the 
Adjudication, derived no Right from the Perſon a- 
gainſt whom it was led. one 
This Dccifion is obviouſly well founded ; and yer 
therein we fee a Party allowed, to found upon the 
Deed of a third Perſon with whom he does not con- 
nect, ViZ. the Paywent made to his Competitor 
by the common Debitor. And he is allowed to do 
fo, for this preciſe Reaſon, that thereby he comes to 
eſtabliſh a Preterence to himſelf, Now Ican ſee no 
Difference betwixt this Deciſion and the Caſe in 


Hand. In both a Party is allowed to found upon 


the 
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the Deed of a third Perſon with whom he has no 
Connection; and in buth he has equally a legal Be- 
nefit in ſo doing. In a Word, there is nothing more 
common in Law than to fee People founding upon 
the Deeds of third Parties ; fuch Alledgances caſt 


' tp in a thouſand Shapes every Day: If they can 
| thew no /egal Intereſt in ſo doing, it is jus tertii they 


are debarred perſonali objetFione: If they can ſhow 
a legal Intereſt, they ought to be heard. This is 
alſo tortifted by the DoGrine contained in Poſition 


{I. for if a Defender can found upon the Right of. 
third Party,' in order to obtain ab/okvitor, for'the 


fame Reaſon'may a Competitor found upon the Right 
of a third Party to obtain Preference. . 


Another Cafe is retated by Lord Fair 22d Fuly 


1668. Fohnſton» contra Arnold, to this Parpoſe; In 
a Competition betwixt two Appriſings, whereupon 


nfeftmerit had followed, both led before the A& 


bringing in Appriſers pari paſſu ; The firſt Appriſer 
was alſo firft' infetr : But it was obje&ed againſt the 
Infeftmenit by the ſecond Appriſer, that it was%null, 


being in Name of an Afſigney to the' Appriſing, who 


did not appear to have any Right, no Afſignation 


| being produced. This the Lords fuſtained, and did 


not find it Jus tertii'to object the Want of the faid 
Affignation. | | 


NN. B. 'The Competition run betwint the fron a 
Appriſer and the Heir of the firſt Appriſer, who had 


alſo in his Perſon a Conveyance from the Aſſigney, 
in whoſe Name Inteitment was taken. 


FUS TERTIL 17 
POSITION VII. 


Where an Allelgance tends not to make my Party's 
Title abſolute ly null, but only reduceable or annul- 
table at the Inftanice of a third Party, it is Jus ter- 
tit For me to found wpou it. = 


For Example, a Donatar of Ward and Non-en- 
try purſuing the Vaſſal for the Non-entry Duties 
fallen due ſeveral Years after clapfing of rhe Ward ; 
this Gift of. Non-entty continues but three Terms 
after the . Ward in Competition with the King or 
another Donatar, . but is ftill good againſt the Vaſ- 
ſal ; and therefore it is reckoned jus tertii for him to 
found upoh it. —_— 6th Fuly 1611. Dick- 
fon contra Laird Dawick; A Spuilie was ſuſtained, 
altho* at committing the ſame the Party injured was 
at the Horn, it being found jus Zertii to the Defen- 
der, to alledge, that the AGtion in that Caſe was 
competent only ro the King and his Donatar. Mait- 
land, 16th Fune 1552, Laird Kinfauns contra Laird 
Craigie. The Reaſon is, 'That Denunciation does 
not #pſofaFo diveſt the Rebel of his Moveables ; he re- 
mains ſtil!Proptictor until the King pleaſes to take the 
Benefit of his Rebellion. And therefore the Deciſion 
would probably have gone otherwiſe, if the Defender 
could have ſubſumed upon a general or ſpecial De- 
clarator at the Donatar's Inſtance. In a Proccſs at 
a Miniſter's Inſtance for his Stipend, it was objc&ed 
by the Heritors, that he was not ducly admitted by 
a Preſentation conform to the Statute 10. Anne re- 
reſtoring Patronages ; this was found jus tertij to 
the Heritors, being competent only to the Patron 
himſclt, Forbes 18th Fune 1714, M'Bain contra 

C 


Laird 


is 7FUS-TERT11. 
Laird of Scatwell. In a ReduRion of a Sub-tack u- 
pon this Ground, that by a Clauſe therein, if the 
Sub-tackſman failed in. paying of his Tack-duty at 
Certain Terms, the 'Tack ſhould be null ; this Nul- 
Iity. was only found competent to the 'Tackſman him- 
{elf Setter of the Sub-tack, not to the Maſter ; in Re- 
ipe& it was not an abſolute Nullity, but-in Favours 
of the Tackſman, if he pleaſed to lay hold'upon it. 
Darie, 13th Dec. 1626, Earl of Galloway contra 
M'Culloeb. | nr 
Tt may be worth Notice, that this Poſition does 

not ſo dircaly come under the DoGCtrine. of pus tertiz. 
In the Deciſions juſt now mentioned, the Alledgean- 
ces were repelled, not {o much upon the Footing of a 
jus tertii, that the Proponer had no Intereſt ro make 
them ; but truly becauſe they were by. no Means con+ 
cluſive, did not infer what they were brought to 
prove, which aboye all is-plain from the laſt menti- 
oned Deciſion, in which there was not wanting a 
legal Intereſt to found the Proponer in his Alledg- 
ance of Nullity ; he tailed only in this, That it was 
not found to be a Nullity : There 1s a wide Diffe- 
rence betwixt a uu] Right, and a Right aunullable ; 
2 Nullity in a Right may be pled upon by every one 
who can ſhow an Intereſt in the Queſtion ; the Pow- 
er of annulling, by no Mortal, but who is veſted 
with the Power. 


Benefi- 


Beneficium cedendarum ationum. 


a Hen a Creditor has different Perſons 
| Gn SID or Subjze&s bound to him for Secu- 
rity and Payment of his Debt, it 
naturally ariſes to be a Queſtion, 
how far he has it in his Power to 
ea exerce his Right arbitrarily, by 
loading one and freeing another ; and when he docs 
ſo, if there is any Relief competent to the Perſon or 
Subje& over-burdened. Queſtions of this Nature 
may be caſily ſolvable in the ſimple Caſes. But the 
ConneRions betwixt Perſons and Subjeas, Creditors 
and Debitors, preferable and. ſecondary Securities, 
caſt up ſo various and intricate, and run out ſo great 
a Length, that one is apt to loſe himſelf, if he does 
not begin at. Principles, and go on Step by Step 

from the moreeaſy to the more intricate Caſes, 
Ir appears in the firſt Place agreeable to Principles 
of Fuſtice and Humanity, that Creditors having 
bound to - them different Perſons or their Effe&s, 
ſhould not be allowed ArBITRARILY to load one 
and exempt others. "There are two good Reaſons 
for this, one 4 priori, the other @ poſteriori, The 
| 7 one 
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' one 4 priori is drawn from this Law of Nature, That 
every Man is confined in the Way of uſing bis Pro- 
perty [0 as to be leaſt hurtful to others, He is allow- 
cd to prefer himſelf; but his own Intereſt being out 
of: the Queſtion, he has no longer Liberty to go.onto 
any Step int emulationem vicini, either by direQ- 

Is doing Damage, or by uſing the Pretext of his Pro- 
erty arbitrarily to prejudge one for the Benefit of a- 


other. © To take this in ſomewhat a different Light, 


Tang was introduced, not that Men ſhould be 


beric act. to themſclycs. crefore every Man may 
uſe his Property while his private Intereſt goes along. 
There his Power is at an End. After ha ie Te -% 
rakes It out of his Hands, and dire&ts. it t.ſ.agin, the 


whole to do moſt Good to others. And when, the. 


Matter is brought there, it is plain, that, the. Law, 
bs ag is no Relpeter of Perſons, never a&s arbitra- 

, but deals to every one with an equal-Hand. 
The Conſideration a poſteriori is drawn from the 
numberleſs Inconveniencies that might enſue if Cre- 
Citors were indulged in this arbirrary Proceeding: It 
would: naturally introduce underhand fraudulent Bac- 
tions betwixt the Creditor,who holds the Ballance, and 
ſome' one er other of the Debitors,in order to throw the 
Burden upon, others. Every one would endeavour to 
bribe higheſt to get himſelf relieved. And thus Bribery 


ana Corruption would go on to the Deſtru&ion of 


Debitors, whereby their Creditors. would have an 
Opportunity of making unjuſt Gains by Extortion, 
which no civilized Country will indulge. 

'The Roman Law and ours go thus far Hand in 
Hand, that a Debitor paying, iscntitled to demand 
Affignation from the Creditor againſt his Fellow 
D: bicor, L. 17.1. 36. Fidejufſ. Here the Roman 

Law 


WE Am. . - 05-4 gti gh SYS Rt RY - porn es RIDING 76-2327 
WO dy IE A be wi oL ITS ©» 34 dz: *I6'x” FAIRNESS ” ay * "2 as” 
5 IG hs DD oo) be”, & buy : - : abu hen OS 8 "3" ; Y 2 vat oy MES 0% TE. _ 
© 0" + EP ABS 9 ., Oh 7, $3 Rn Cole fp * +. F- "Et - - x. 7M bf x, 
2% 2.20 EO SER EE I FO INI rot THY 42-404. oe wot EE RO EE ? & oO Cant We cl 


indulged to uſe it wantonl Fo but. only in' ſo far as 


Beneficiam cedendarum aftionim x 


Law ſtops, at leaſt that of the Pandeds, and gives 
no ARion for Relief to one Co-debitor againſt ano- 
ther, where the ARion is, not ceded, UI. 39. Fidejuſ. 
This is better ordered in our Lay ; with us the De- 
bitor who pays, has direly.an, Aion for a propor- 
tionable Relief. againſt his Co-debitor without Nee 
cefſity of Afſignation. This is not underſtood to pro- 
ceed. from any PaQion expreſt or implied. berwixt the 
 Correi debendj. It flows dire&ly. from the. above 
” Principle, /ciz, That a Creditor is confined from ex- 
= <crcing his Right arbitrarily. He ought, to draw a 
” proportional Part from cvcry one of, his Dehitors;; 
or if for his own Eaſe he chuſes to draw the whole 
from, one, it is. incumbent upon; him to aflign his 
Debx, and Niligence, that the Perſan making Pay- 
ment may.have-a proportional Relic, off athers ; and 
xccaulſe it is.2 Rule, That what ought, always. to.be 
lone, is ever. bel as done, the Law, to, abridge. the 
_ unneceſlary, Circuit: of an Afſignatipn, gives. direRly 
an, Action. of Relicf to the Debitor, making Payment 
againſt his, Fellow Debitors, whether he, has an. Aſ- 
ſignation or not, This ſcems to: haye been the Law 
f the Godex, 1. 2. C. de. dub, reis, and: this is, our 
common. PraRtice at. this. Nay, 


Thus the Matter.is fix/d upon. the moſt ſolid and, 


L 
Q % 


equitable Eoating, ſo far as. relates. to, per/onab Re- 
lief amongſt, Fellow-debitors ; It muſt be acknow- 
ledged, that,our. Practice is. but. in its Infancy as 
to.real Relief, that ought. to be competent to, the 
Proprietor or {ccondary Creditor, ..out:of whoſe Fund 
Payment. is. drawn againſt, the ather, Funds, upon 
which the preferable Debc. is. equally; ſ5cured, . To 
 give.the plaineſt Exampl;, 'Two: Perſons conjunttly 
and ſeverally oblige, themſclves .to pay a, Sum,.and 
grant cach of them an heritable, Bond. out: of, their 
; OT : $o= 
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22 HBeneficium Cedendarun aFionum: © 
reſpe&tive Lands, upon which Infeftment follows. 
So far the Matter is clear by out Pra&ice, that the 
Debitor, out of whoſe Eſtate the whole Sum is 
made! effeRual by virtue of the Infeftment of An- 
nualrent, has perſonal Relief off his' Fellow-debiror ; 
But why not alſo real Relief ? That is, why ſhould 
he not be intitled to take up the Creditor's Infeft- 
ment upon the other Debitor's Lands, in order to 


| be ranked for that Part of the Sum, which he has 


paid over and aboye his Propertion ? It appears, 
without Controverſy, that there 1s the ſame. Foun - - 
darion for both. It may poſſibly be obje&ted, That 
after the Debt is paid out of one Debitor's Effe&s, 
the Bond falls extinguiſh'd with all its Conſequerices. 
But in Anſwer to this it is urg'd, 1m0, That it 
is jus tertii for the Debitor himſelf or his real 
Creditors to plead upon this, ſince in all Events no 
more 1s intended to be drawn from him than his 


Proportion of the Debt. 2do E9 principaliter, At 


any Rate this might have been done by the Circuit 
of an Affignation : Now, as is above laid down, 
the Law ſupplies this, and grants an implied Aſ- 
ſignation. For truly the A&ionfſfor Relicf betwixt 


Co-debitors, whether perſonal or real, is no other 


than an Aion upon an implied Jega? Afignation. 
The Matter then comes out thus ; From cach of 
the Debitors the Creditor has ſtritly Right to 
demand Payment of the one Halt ; if he chuſe to 
poind the Ground of one of the Debitors for the 
whole, which he may do for his own Conveniency ; 
the Law ſuppoſes, that he takes the one Half in Pay- 
ment of that Debitor's Proportion of the Debt ; but 
as for the other Half, that is not ſuppoſed taken 
in Payment of a Debt, which the other Debitor is 
ultimately liable in, but as the Price of the legal 

| : ER ih 3 __ Afſlign- 


Beneficium cedendarum attionum. 23. 
Afignation ; ſce 4. 36. Fidejuſ. And therefore. the 
Creditor's Infeftment remains ſtill good upon the 
other Debitor's Lands as to that Half, which may, 
accordingly be taken up in virtue of the legal Aſ- 
ſignation, by the Debitor, who has paid the whole, 
The Benefit of this /egal Afſſignation. would be of 
conſiderable Effe& in Pratice. Amongſt others it 
> would remoye the Pretext that Debitors have to 
* ſuſpend real Diligence, in order to obtain an acual 
> Affgnation. | a ee.” 
*Tis true, no Traces appear in the Roman Law 
of this real Rclicf, otherwiſe than by the Circuit” 
of an Afſignation : With reſpe& to which there is 
> a remarkable Text, 7. 5. Pr. de Cen/. But neither 
were they acquainted with the perſonal Relief, at 
leaſt by the ancient Law : However, as the Foun- 
dation of real Relief is plainly laid down in the 
faid I. 5. de Cenſ. it would be no great Stretch to 
eſtabliſh ir, even in the Roman Law, by an Ar- 
* gument drawn from the ſaid 7. 2..C. de dub. reis. 
$ The Principle being thus fix'd, 'It will be eaſy to 
draw out a Rule for adjuſting all the Kinds of real 
and perſonal Relief amongſt Co-debitors . and ſe- 
condary Creditors, A Creditor, who has ſeveral 
Perſons bound to him in a Debt, is ſuppoſed to 
take Payment equally and proportionally trom every 
one of them. It he chooſes to draw more from any 
one than his Proportion, this is not underſtood as 
taken in Payment, but as the Price of an Afſigna- 
tion aual or legal. This intitles the Payer to come 
in Place of the Creditor as to that Superplus, which 
accordingly he may draw from the other Debitors. 
After the very ſame Manner, when a Catholick- 
Creditor, whole Infeftment reaches over two Tene- 
ments, draws the whole out of one, the Perſon * 
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 cotidaty Creditor, ought to 


10NUMs 
overburdenied, whether Proprietor, or only & {e- 

be intitled to aG& in the 
Creditot's Name to be reftinded of the Superplus 
over ahd aboye his Proportion out of the other Fre 
netment ; whereby Equality is preſerved anionglt all 
concetned, and ns Perſon or Subje# bears a greater 
of leſs Barden than his Situation obliges him to. 


And thus the Rule comes out, Thar rear OR 


PERSONAL REiine Gorges NO FURTHER THAN TO 
BE REFUNDED OF WHAT THE SUBJECT OR PxR- 
SON HAS BEEN BURDENED WITH OVER AND ABOVE 
1s PROPORTION. ts | ar a 

We miiſt now come to Particulars ; and for Me- 
thod's Sake, it may be proper, 10, 'To handle 
ſuch Cafes as fall Sire&ly under the Rule. 2do, 


"Thefe Caſes, which, by Reaſon of ſpecial Circum- 


ſtances, may be ranke' 
rions. Ce 


under the Head of Excep- 


PROPOSITION |. 


Suppoſing a preferable Infeftment upon the Tenements 
A; and B: both pertaining to' the common Debi- 
tor, and a ſecondary Infeftnient upon A. only, the 
ſecondary Creditor infeft in the Tenement A. out 
of which Tenement the Catholick Creditor chuſes 
to draw bis whole Debt, is intitled only to a pro- 
portional Relief out of the Tenement B. tho* there 
be no ather Infeftmeiit upon-it, ſave that beloug- 
ing to the Catholick Creditor. 


This is a dire& Inference from the Rule above 
laid down, The Catholick Creditot is ſuppoſed 
fiione juris, to draw proportionally out of the two 
Tenements ; And if in Fa& he docs otherwiſe, the 

Creditor 


Z Portion of it will ſatisfy, which remains after a pro- 
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Creditor oyerburdened has Relief indeed, but onl 
ſo far as he is oyerburdened. As to a total Afſ- 
fignation againſt the "Tencment B, it appears obvious, 
that the ſecondary Creditor upon A, is no better 
antitled to it than any of the perſonal Creditors of | 
the common Debiator. If the Fad be, Thar he has 
lent more Moncy npon the Tenement 4, than that 


portional Allocation of the catholick Right, he has 

z1unſelf to-blame. Upon that Suppoſition, nothing 
remains to him, but in common with the perſonal 
Creditors to attack that Portion of the 'Tenement 
B, which remains after the ſaid proportional A jlo= 
cation. Op ha ED r: 

To take this Matter a little more at large, let 


us examine what muſt be the Conſequences of a 


Scheme, where: it is held, that the ſecondary Credi- 
tor upon A 1s intitled to demand a total Aſſigna- 
tion for his Relict againſt the Tenement B, in caſe 
there 1s no other Burden upon it beſide the catho- 
lick Infettment. Upon this Scheme it is not ſeen, 
that any Creditor can well excuſe himſelt tor lend- 
ing upon the Tenement B, when there is a ſeconda- 
ry Creditor upon 44, and a. catholick Creditor over 
both ; for this would be truly defrauding the ſecon- 
dary Creditor of his Security. It it be alledged, 
290, That the ſecondary Creditor upon A, when 
he lent his Moncy took his Hazard of this, it is an- 
{wered, This 1s no Excuſe to any Party who offici- 
ouſly cuts him out of his Hazard, by turning it. 
into a Certainty againſt him. If it be ſaid, 2do, 
That the Creditor contrafting upon B, was not 
bound to know of the Creditor upon 4A, the Anſwer 
is, That at any Rate no Creditor is ſafe to lend 
upon B, without knowing whether there is a {econ- 
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dary Creditor upon A, becauſe in Proportion to the 
Extent of the other Debr, his Claim upon B. falls 
to be more or leſs reſtricted : Beſidgs, 1t 1s enough 
to quality mala fides, that a Man chuſes to do 
what he ſees may very poſſibly produce Miſchief 
to others, though the Miſchiet be not abſolutely 


certain, If it be faid, 370, That the Creditor up- 


on B, does no more than any Creditor does, who 
lends upon heritable Security, knowing his Debitor 
to have perſonal Creditors. The Difference 1s, that 
the Tenement B, (upon the preſent Suppoſition) 1s 
underſtood to be a Security to the Creditor upon 4, 
by his Right to demand Affignation preferable to 
all other Creditors ; which Security the Creditor up- 


oh B in Part cuts him out of, Now perſonal Cre- 
ditors have no Security upon their Debitors Lands ; 
they may effe& it by Diligence; but ſo may they the 
Money come in its Place. From all which it appears, 


thar if it be a lawful Commerce for a Creditor to 
lend upon B, while there is another ſecondary Cre- 


ditor upon A, and a catholick Creditor over both, 


which cannot be diſputed, it muſt follow, that the 
Creditor upon A, has but a proportional Relief off 
the Tenement BÞB, even when there is no Burden up- 
on B, fave that of the catholick Cred itor's. 
What is ſaid here withReſpe& to a Creditor lend- 
ing upcn B, may be appli:d with <qual Force to a 
Purchaſcr of the Subje&. ; 


CORROLLART 


 Hencein the proportional Relict betwixt the {econ- 
dary Creditors, the Creditor upon B, though poſte- 
rior, is 1n no worſe Situation than the Creditor up- 


on.1, though prior, 
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SCHODIUM 


It is laid down in the Propoſition, that the ſecon- 
dary Creditor upon A, is entitled only to a propor- 
tional Relief out of the 'Tenement B. Now this he 
can demand of Right, and can by no Alteration of 
Circumſtances be cut out off, Bur at the ſame Time 
there is nothing to bar the catholick Creditor from 
aſhgning in totum, if he pleaſes, ſo long as no {c- 


condary Creditor appears upon the Tenement B; 
The granting of an Afſfignation in ſuch Circumſtan- 


ces, not being a Matter of Fuftice or Equity, in 
which one is tied down, but of pure Favour, the 


very Conception of which ſuppoſes the Action to be 


voluntary or arbitrary. 

"Tis very true, that in this Situation the catho- 
lick preferable Creditor has it in his Power to fa- 
vour either the ſecondary Creditor upon A, or the 
perſonal Creditors who have not attached either of 
the Subjects. It he deny an Affignartion, all that 


” remains for the ſecondary Creditor upon A, after 


adjuſting rhe proportional Relicf, is to adjudge the 
Tenement B, pari paſſu with the perſonal Creditors, 
which will entitle him to a Share of what remains 
of the Tenement B unexhauſted, after the propor- 
tional Relief, If on the other d, the catholick 
Creditor vouchate to grant Afignation, the perſo- 
nal Creditors have no Acceſs, unleſs the two 'Tene-. 
ments do more than fatisfy both the real Debts. 
This indeed is an arbitrary proceeding ; but at the 
ſame Time not ſuch as the Law has any Caveat 
againſt ; becauſe, as above laid down, in Matters of 
Favour every one muſt a& arbitrarily. 'The perſo- 
nal Creditors having no Nex4s upon the Tenemer t 
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B, having not ſo much as the Pretence of lending 
their Money upon the Faith of it, are. founded in no 
Title to oppoſe a total Affignation. 'The catholick 
Creditor 1s not ſo much as bound to know, that 
there are any perſonal Creditors, and has no Cou- 
ne&ion or Concern with them. When therefore in 
theſe Circumſtances the-catholick Creditor chuſes to 
favour the ſecondary Creditor upon A, by granting 
him a total Afſignation ; this is not cutting down, 
or hurting one Creditor in favours of another, ſince 
the perſonal Creditors have no Nexus upon the Te- 
nemenr B; *tis ar moſt but diſappointing them of a 
Hope, which may be Jucrum ceſſans, but is by no 
Means damnum datum. *Tis another Cale if the 
perſonal Creditors have by Diligence atrached the 
Tenement B. * Tis thought that eyen a bare Citation 
in an Adjudication is a ſufficient Nexus upon the 
Tenement B, to entorce a proportional Reliet be- 
twixt them and the ſecondary real Creditor upon 
A. For aiter Citation, it is no longer a Matter. of 
Favour, but of Fuftice and Equity. — 

| Yer afrer all, if there's any Appearance, that a 


_ total Aſſignation is the Reſult of a Contrivance 


betrwixt the two real Creditors, to diſappoint the 
perſonal Creditors, *ris lett to be conſidered, if, up- 
on that Suppoſition, the Afignation might not be 
cut down upon the Head of Colluſion : And there 
would be the more Ground for this, if ſuch Afſ- 
ſignation were granted after nottour Bankruptcy, 

which indeed would be very ſuſpicious” bo; 


P R O- 
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PROPOSITION IL. 


Suppoſing ſtill a catholick Creditor over the Tene- 

ments A. and B, the ſame proportional real Re- 
lief will he competent betwixt the ſecondary Cre- 
ditor upon A, and a Purchaſer of the Tenement 
B, & e contra. De 


| For there being no greater Conne&ion betwixt 
the catholick and {ſecondary Creditor, than betwixt 
| the catholick Creditor aud the Pyrchaſcr, there ap- 
” pears nothing in the Variation of Circumſtances ro 
' diſturb the proportional Allocation of the catholick 
Debr, which brings it to the common Caſe. If it 
be obje&ed, That the Purchaſer upon the Obliga- 
_ tion of Remuneration 1s entiticed to a total Aſfigna- 
tion, ſince the catholick Debt 1s drawn out of his 
Funds ; whereas, when it is taken out of the Tene- 
ment A. it is drawn out of Funds that belong to 
the common Debitor, which does not entitle the 
ſecondary Creditor to Remuneration; the Anſwer 1s, 
That neither 1s the Purchaſer bere entitled to Remus 
weration. The catholick Creditor is not bound in 
any Senſe to acknowledge the Purchaſer. When he 
draws his Payment out of the Tenement B, though 
now no longer in his Debiror's Perſon, he is doing 
no more bur explicating his own Right; and there- 
fore there is no Connection, no negotrum geſtum in- 
ter e0s to infer any ſuch Remuneration. If it be 
urged, 2do, That the Purchaſer in this Caſe being 
intitled to Relief off the common Debitor upon his 
Warrandice ; it 1s anſwered, That the ſecondary 
Creditor upon A, when he is cut out by the ca- 
x tholick 
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tholick Creditor, has as well founded a "Title for 
Relief. | Þ 


CORROLLART. 


It the Purchaſer of the Tenement B, retain ſuf- 
ficient in his Hand to fſarisfy the catholick Debt, in 
that Caſe if the catholick Creditor draws Payment 
out of A, the ſccondary Creditor upon that Subject 
is founded in an A&ion againſt the Purchaſer. for 
a proportional Relief. And whar is over and above 
in the Purchaſcr's Hands, remains to be affected by 
the Diligence ot all the Creditors, perſonal and real. 
Tf he chuſe ro draw his Payment from the Purcha- 
ſer, the perſonal Creditors are not entitled to a Re- 


lief out of the Tenement A ; ſee what is laid down 
in Scþ0t, Prop. I. 


SCHOLIUM i. 


From the whole taken together, it appears to be 
the ſame whether the Subje&ts belong to the ſame, 
or different Proprietors; and whether the Perſons 


claiming Relief be ſecondary Creditors or Pur- 
Chaſers. 


SCHULIUM- 3. 
The above Do&rine will hold equally in all Sorts 


of Diligence, Infeftments of Annualrent, Adjudica- 
tions, Inhibitions, or Arreſtments. 


P R O- 
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If the Catholick Creditor lend a ſecond Sum to the com- 
mon Debitor upon the Subjet# A, before the Ex- 
iftence of any Debt upon B ; in this Caſe the pro- 
portional Allocation will not obtain, He is at 
Liberty to draw his preferable Sum out of the 
Tenement B, in order to make bis ſecond Debt ef- 

 feltual upon the Tenement A. $a 


This follows from the firſt Principle. For the 
proportional Allocation obtains only when his own 
Intereſt is out of the Queſtion. And it cannot be 
ſaid that he ats arbitrarily, in drawing his pre- 
ferable Debt out of B, when he has the reaſonable 
View of ſaving his other Debt upon 4. Nor is 
any one prejudg'd thereby, fince it is caſy to know 
from the Records what Debts are upon the 'Tene- 
ment A. Before a Creditor is in ſafety to lend u- 
pon B, it is requiſite at any Rate to know what 
' Burdens are upon A, preterable to the Catholick 
' Infeftment. And it is not: a great additional Trouble 
' to ſearch forward to the preſent Time. Add to 
this as a Matter without Diſpute, that the Catho- 
| lick Creditor rebus integris may renounce either of 
| his Securities to the Debitor, and by the ſame Rea- 
ſon therefore may he lend. 


SCHOLIUM » 


The ſame will obtatin where the Catholick Cre- 
ditor purchaſes in the ſecondary Creditor's Debt 
upon A, or conveys his own Dcbt to the ſecondary 
Creditor ; *tis true, the perſonal Creditors may here 


come 
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come to be "4 pap but this is not inconſiſtent; 
ſee Scbd. Prop. &: 


PROPOSITION Iv. 


But where there is already @ ſecondary Creditor upon 
tbe Tenement A, if the Catholick Creditor chuſe 
zo dend a ſecond. Sum upon B. In this Caſe the 
proportional Relief will obtain, tho diretded. a- 
 gainkt himſelf. 


Becauſe, otherwiſe. he would be in mala fide to . | 
lend to the common Debitor, fince it tends to cut | 
out the Creditor upon 4, who had Reaſon to truſt 
to a proportional Relief; and were this otherwiſe, 
no Creditor, who ſees a Catholick- Infefttment over 
two Tenements, would be in Safety to Ind his 
Monty upon either. 


PROPOSITION V. 


 Suppoſ ng a Catbolick Infeftment upon #wo 7 mements, 
and a ſecondary upon each, if the Catholick Cre- 
ditor purchaſe 'in either of the fecondary Infeft- 
ments, be is liable to the proportional Relief. The 
ſame will ohtain, if either of the fecondary Credi« 
Fors purchaſe iu the Catholick Infefement. 


This is a Conſequence of Prop. IV. 


Benef crum cedendarum afionum: 33 


PROPOSITION VI. 


The Catholick Credithr, while there is no other In- 
cumbrance upon the two Tenements, may renounce 
his Right upon either of them to the Debitor bim- 
ſelf, - in Favours of another Creditor lending 
his Money. But after the Exiſtence of the ſe- 
condary Debt upon A, he cannot renounce his 
Right upon the Tenement B ; if he does, it cat 
only be in ſo far as relates to bimfelf. 


This is plain from Prop. ath and 5th. Tr witl 
be proper here to obviate a Sotuple that ariſes with 
Reſpe& to this Propoſition. Let us put the Argu- 
ment in the Mouth of a perſonal Creditor, who 
may urge 1t as a hard Caſe, the Tenement B, lying 
open for him to adjudge, whereby he would have 
the Benefit of a proportional Allocation, if the Law 


$ ſhould cut him our, by ſuftring the Catholick Cre- 


ditor to renounce in Favours of the ſecondary Cre- 
ditor upon 4. The ſame, ſays he, indeed happens, 
if the Catholick Creditor purchaſes i in the ſecondary 
Debt upon 4, cr aſſigns his Right to that ſecon- 
dary Creditor ; but this muſt be allowed for the 
Sake of Commerce, that Creditors be nor debarr'd 
from taking Money for their Claims. In Anſwer to 
this, 1t 1s allowed, that if the Renunciation can be 
proven the Reſult of a Contrivance to diſappoinc 
the perſonal Creditors, I know not if this might not 
be underſtood as colluſive, and which muſt always 
| be underſtood, it the Renunciation be aftec notour 
Bankruptcy ; but otherwiſe Renunciation may be 
as neceſſary for Commerce as either of the other rwo 
Caſes, For put the Caſc, the (ccondary Credicor 
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upon 4 refuſes to truſt his Money any longer in 
the common Debiror's Hands, unleſs he get an ad- 
ditional Security upon B, or a Renunciation from 
the Catholick Creditor, if the laſt be choſen, as 
more eaſily expedited, 'tis obvious the perſonal 
Creditors have nothing to complain of. See what is 
further faid Schol. Prop. 1ff. Gs Ra 

\ Theſe four laſt Propoſitions are plainly in Prin- 
ciples ; but rhere may be ſome Diſpute in the Exe- 
cution. For they ſuppoſe, that before the Catho- 


lick Creditor can renounce the 'Tenement A, or lend 


upon it, or purchaſe in a Debt already contraded, 
he muſt ſearch the Regiſters, leaſt there be a Debt 
already contracted upon B ; if he lends or purchaſes 
in, no Queſtion it is cum priculo. As for renoun- 
cing, he may do it ſafely ; but the Creditor, in 
whoſe Favours the Renunciation is made, is by no 
Means in Safety to rely upon it without knowing 


what Burdens are upon the other Tenements ſub- 


je&ed to the Catholick Infefrment. Another In- 
Convenience 1s, That there's no abſolute Certainty 
of coming to the Knowledge what Renunciations 
have been granted. For if even the Declaration of 
the Catholick Creditor ſhould be thought a ſufficient 
Security, tho* that is not always eaſy to be obtain- 
ed, yer frequently the Debt ſtands in the Perſon of 
a ſingular or univerſal Succeſlor. To remedy theſe 


Inconveniencies, it might be proper by an A& of 


Sederunt to appoint, 190, Secondary Creditors, 
when they contract, to intimate their Rights to the 


Catholick Creditor ; under this Certification, That 
otherwiſe the Catholick Creditor thall be at Li-. 


berty t2 contract, acquire or renounce, as it ſuch 
ſecondary Debt were not exiſting. 2do, To ap- 


point Renunciations to be regiſtred, which will give 
| - "+2 0" 
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| abſolute Security to contra& upon Tenements where= 
upon there is already a preferable Catholick Infefr» 


ment. We will ſee from Deciſions to be mention- 
ed hereafter, how far this is underſtood to be neccſ- 


fary ; and how far alrcady fix'd. 


To conclude this Head, it often happens to be 
doubrful after what Manner this proportional Allo- 


cation of the preferable Creditor's Right is to be ex- 
tricated, by Reaſon of the peculiar Nature thereof, 


or of the Rights ot the ſecondary Creditors. "To give 
an Inſtance. Su BR 
| Let us ſuppoſe three Adjudgers, ſciz. a Catho- 


lick Adjudger of both Tenements; 240, An Ad- 
-judger coming in pari paſſu upon the Tenement A. 
3tio, An Adjudger without Year and Day upon the 


Tenement B. 'The Difficulty in this Caſe is, Thar 
the Catholick Adjudger isnot fimply preterable to the 


| other two Adjudgers, as in the ordinary Caſes. Bur 


it may be reduced to the ſimpleſt Caſe thus. Let 
the Tenement 4 be ſuppoſed divided betwixt the 


two Adjudgers in Proportion to their. reſpe&ive 


Debts. This becauſe they come in pars paſſu. Lay 


- aſide altogether that Proportion of the 'Tenement A, - 

-which betalls the Creditor who comes in pari paſſy 
with the Catholick Adjudger upon that 'Tenement. 
\ This pays his Debt pro tanto ; and as for the Re- 
* mainder, it comes in as a ſecondary Debt upon thac 
Proportion of the Tenement A, which falls to the 


Share of the Catholick Creditor. 'Fhe Caſe then 


-reduced to its ſimpleſt Terms ſtands thus, A Ca- 
| tholick Right over a certain Proportion of the 'Te- 
Nnement A, which we ſhall call D, and alſo over 
'the whole Tenement B. A ſecondary Right over 


B, ſciz. the Adjudication without Year and Day; 
a ſccondary Right over D, ſciz. the Remainder of 
E 2 | the 
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the other Adjudger's Claim, over and above 'what 
his Share ef the Tenement A comes to: And when 
the Queſtion 15 redaced to theſe Terms, the Rules 
for the proportional Allocation are eaſily appli- 


cable. by 


Let each of the Debts be 6, and each of the Tc- 
nements'worth 6. In the firſt Place, lay aſide 3, as 
a pracipuym to the ſecond Adjudger upon A. , This 

eing done, We have a catholick Creditor over the 
Tenement D = 3, and of the Tenement B = 6. Out 
of theſe two Tencments, he ought to draw his Sum 
proporti-nally ; that 1s 2 our af D and 4 out ot B. 
(2 bcing to 4 as 3 to 6) atter which there remains 
2 to the Creditor upon £, 1 tothe Creditor upon A. 
S: upon the whole, the catholick Adjudger draws 
his 6, the Agjudger coming in pars paſſu with him 

upon the Tenement A draws 4, and the orher Ad- 
judger upon B. only 2. 

Let us vary this Caſe a little, and ſuppoſc all the 
three adjudges within Year and Day, and let the 
Numbers -be the ſame, ſave only, that the Adjudger 

upon B, is only 3. Here firiking out the ſecond 
and third Adjudgers Ciaims, ſo far as they come 
in pari paſſu with the catholick Adjudger, there 
will remain two Subje&s, 3 which remains of 
A, 4 which remains of B, over which the catholick 
Adjudger is preterable, and out which he is to 
draw his Deb: 6 proportionally, Which is 24 out 
of 3, and 55 ont of 4. So that the catholick Ad- 
judger draws his whole 6. lhe Adjudger upon A 
draws :5 the Adjudger upon B 25. 

Let us now ſappole the Legals to be expired, 
and fee what Alteration that makes, Here the Ad- 
Jjudications, that betore were Rights in Security, U- 
mites to the Þ ayment of the Debt ſecured, become 
now 
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now Rights of Property. 'Thus then in the firſt of | 
the two Caſes, the catholick Adjudger now no 
longer reſtriged to his Claim of 6 ; in the Diviſion 
* of the Property with the other Adjudgers, claims 
> the Halt of the 'Icnement A, and the whole Te- 
” nement B, And in the other Caſe, he draws the 
'* Half of the Tenement A, and #4 of the 'Icne- 
= ment B, -. 


To give another Inſtance, where the Application 
of this Rule may ſcem to be attended with ſome 
Difficulty. The Caſe is ; after an Inhibition, the 
Debitor grants a perſonal Bond to one, and alicnates 
a Parccl of Land to another ; the Inhibiter attacks 
the Purchaſer, Is he bound to aſſign in totum £ 
The Difficulty 1s, That here there appears no Place 
> fora proportional Allocation, there not being two 
” Funds, out of which the Debt ſecured by Inhi- 
* bition may be drawn. The Anſwer is, 'That the 

perſonal Bond granted after Inhibition muſt be con- 

ſidered as ane Fund, atleaſt ſo much of it as comes 

to be made efiectual againſt the bankrupt Eſtate by 

' Adjudication, and the Lands diſponed as another. 
And therefore, that tho” the Inhibirer may aſſign in 

totum, yet the Afigny cannot ulc it, bur propor- 

tionally againſt the perſonal Creditor adjudging. 

But if the Afſignation to the Purchaſer is ſuppoſed 

> prior jn Date, to the Adjudication upon the per- 
” ſonal Bond, there the Afſhgnation may be uſed 77 
Corum, per Corrol, Prop. IV. Simular to this is Di- 
ligence by Horning againſt a Bankrupr, which is 

made uſe of to found a ReduQion, upon the A& 

1621. In this Cale the Creditor reducing 1s bound 
to aſſign his Debt and Diligence, but then the A(- 

ligny cannot extend it againſt other Alienation, 

made prior to the Afſfignation, otherwiſe than pro- 

__ portionally 
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_ portionally ; but as to Alienations made after, he 
os extend It in totum. 

et us now touch {ome of the Exceptions, where 
this proportional Relief is denied, upen ſpecial Cir- 
oumſtances. Mk. 
It will be remembred, as laid down in the Be- 
Sinning of this Eflay, That the proportional Allo- 
cation and Rcliet obtains, when ſeveral Perſons 
or {cyeral Subje&s are bound equally to the ſame 
Creditor ; the Inequality of the Ol ligation wall, 
in all Caſes, diſturb this Rule. As for Example, 
where one Perſon or Thing is bound principally, 
an other only in ſub fidium. 
_ -AstoCaſfes of this Kind, take the following Rule. 


PROPOSITION VI. 


then two Perſons or Subjeits are bound unequally, 
 #he one principally, the other in {ubſidium, the 

_ proportional Allocation cannot obtain. But the 

ſubſidiary Obligant is intitled to a total Afſigna- 
tion againſt the Principal, aud bas a total Re- 


bief. 


This naturally follows from the Do&rine above 
Jaid down ; for if an Equality of Obligation inter 
a proportional Afſignation or Relict, an Inequality 
of Obligation muſt infer a diſproportional Affigna- 
tion or Relief: And thus it 1s founded in the ge- 
neral Principle, that Cautioners, who have renounced 
the Benefit of Diſcuſſion, have yet the Benefit 
Cedendarum afionum. p03; of 

And, Firſt, Of the ſtria Cautionry Oblige- 
ment, the Intendment of which is, that the Cau- 
tioner ſhall pay, if the Principal be inſolvent, _ 
| which | 
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2 which the efore infers the Benefit of Diſcuſſion ; 


here it is obvious, that there 15 no proportional Re-. 
lict betwixe the Principal and Cautioner, After 
the principal Debitor is diſcufſed, the Creditor at= 

tacking the Cautioner, is bound to aſſign his Debt. 
and Diligence, that the Cautioner may make the 
beſt of them. Abſtracting from the Principles above 
laid down, this is otherwiſe plain from the follow- 
ing Conſideration, that as the principal Debitor is 
liable ultimately for the Debt, the Diligence ought. 
to be kept up, in order to attack any future Funds 
accruing to him. And fince the Creditor is out of 
the Queſtion, by the Cautioner's making Payment, 
the Diligence ought to ſtand in the Cautioner's Per- 
fon. The Obligation to aſſign being thus founded 
in the Nature ot tne Cautionry Contradc, it follows, 
that the Creditor may not wich-hold it upon a Pre- 
eext, as if no Man were bound to aſſign againſt him- 
felt, For *ris obvious the principal Debiror is not 
ſufficiently diſcuſt, ſo long as the Creditor retains 
to himſelf Securities for his ſeparate Debt, upon 
Subje&s belonging to the principal Debiror. Ie 
makes no Qbje&ion what was found, 7. 2. C. Fide- 


juſſ. becauſe, at the 'Time of this Law, Fidejuſſores 


had not the bexeficium ordinis aut diſcuſſionis, be= 


ing introduced afterwards by Juſtinian, ſce Nov. 4, 


G1. 
| In this Matter a Queſtion may ariſe, relating 
indeed principally to the Nature of an Inhibition, 
Let us ſuppoſe a Man lends Money upon a perſona] 
Bond and inhibits the Debitor ; thereafter he lends 
another Sum to him ſecured by. Intefrment, Laſt of 
all the Debitor grants a Bond of Carroboration of 
the. perſonal Debt with a Cautioner. When. the 
Cautioner pays, without Controverſy he bas a Right 
| TO to 
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to the Inhibition. Upon this the Queſtion ariſes; 


| Whether the Inhibition aflign'd to the Cautioner 


does ſtrike againſt the Creditor's heritable Bond ? 
Which reſolves into a Diſpute anent the Nature of 
an Inhibition, whether it be real, that is, dire&ted 
to the Debt, and intended to guard it, or only per- 


fonal, direted to the Creditor ; that is, in other 


Words, whether Inhibition be a Prohibittori to the 
Debitor to alicnare in Prejudice of the Debt, or in Pre- 
judice of the Creditor © I incline to the laſt. Upon 
which Suppoſition, the Inhibition, when affign'd, 


will not be available to the Caurtioner, ſince it does 
not ſtrike againſt Alienations made to the Creditor: 
himſelf. *Lis a different Caſe, if the Cautionry 


Obligement was prior to the contraRing of the 
heritable Debt ; of which hereafter. ws 

Let us, in the next Place, fuppoſe a Cautioner, 
who has renounced the Benefit of Diſcuſſion by 
binding himſelf conjunttly and ſeverally with the 


Principal. And here, tho” the Cautioner is dire#ly, 


Jer not equally bound with the Principal. There- 


fore, by Prop. VII. as he has a total Relief, he 


ought to have a total Afſignation. But if once we 
eſtabliſh the Obligation upon the Creditor to aſſign; 


it will follow by Prop. V. 'That he cannot there- 
after contract with the principal Debitor dire&ly 


or indire&ly, to diſappoint the Cautioner's Relief. 
But there appears nothing to oblige the Creditor to 
aſſign againſt himſelf, to defeat any Right of his 
own, that was prior to the Acceffion of the Cau- 


tioner. For ſince, in this Caſe, the Cautioner has | 


not the Benefit of Diſcuſſion, he has nothing to 
found his Claim of Affignation upon, but the ge- 
heral Laws above laid down ; and therefore this 
Caſc falls to be regulated by Prop, LV. 
NY gn | Poſſibly 
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Poſſibly ir may not be thought an uſeleſs Picce 
of Curiofity -to ſee this made out from other Prin- 
ciples. In all Caſes it carries ſtrong Conviction, 
when it is found, that different Principles coincide 
in the ſame Concluſions. The Principle of Law 
that leads me to this Point is as follows, That 
when ditferent Pcrſons are bound to one another 1n 


murual. and reciprocal Obligements to a certain 
End, in every Thing they do with Relation to the 


Contra&, they are bound to have im View the Sup- 
port and Accompliſhment thereof; In other Words, 
the Law conſiders Perſons; fo bound together, as 
in a Society, with Relation to their common 4. t= 
fair. And it is a Rule in Society, that every 
Member ought to a& for the common Bchoot. 


Thus a Purchaſer of Land buying in a collateral 


Right, cannot purſue a Warrandice againſt the 
Seller upon the Footing of Ev1&tion ; but muſt re- 


{tri&t his Claim to the Money he paid for the col- 


lateral Right, which is ſuppoſing it to have been 
bought in with a View to the common Intereſt. 


"Thus a Wadfſetter buying in a preferable Title to 


the Eſtate, iis underitood to do it for the joint Be- 
hoot of himſelf and Reverſer ; and thercfore cannot 
plead upon it againſt Redemption of the Lands. 
The ſame will be found to obtain betwixt a Cre- 
ditor and a Cautioncr who has renounced the Be- 
nefit of Diſcuſſion. For as to the proper Cautioner, 
his Bencfit of Diſcuſſion, as above ct forth. affords 
him more ample Security than he has by this Prin- 
Ciple. To come to Particulars. If the Credites 
adjudge, inhibit, or take any other additional Sc- 
curity, he is underſtood as carrying on. a comm? 
negotium, for the Behoof of himſelf and Caurioners. 


Which inters, that he ovght to communicate {uct 


; Ayu be 
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additional Security to the Cautioner performing his 


Part by paying the Debt. In which View it muſt 
be conſidered, when any additional Security 1s 


| iro to a Creditor, as it is a Security for the 


ebt itſelt, of conſequence it muſt be a common 


| Security, to all who are concerned as Cautioners, to 
Tee the Debt paid. All this proceeds from what | 
15 commonly called the bona fides contratius. And | 


thus is is made out from the Nature of the Con- 
trac itſelf, that the Creditor is bound to affign his 
Debt and Diligence to the Cautioner upon Pay- 
ment. It is a natural Conſequenre* from this, 
that it the Creditor diſcharge any additional Secu- 
rity, 1t operates Relief pro zauto to the Cautioner. 
Which being fix'd Law with us, is a Confirmation 
of this DoEtrine., For it obviouſly ſuppoſes, that 
the Cautioner has an antecedent Right to demand 
Aſſignazion, without which it would be nothing to 
the Cautioner, whether the Creditor diſcharge the 
additional Security or not, From the ſame Prin- 
ciple it follows, that a Creditor in a perſonal Bond 
with Cautioners, uſing Inhibition againſt the De- 
bitor, and thereaiter lending Money to the Debi- 
tor upon heritable Security, is bound notwithſtand- 
ing to aſſign his Inhibition to the Cautioner upon 
Payment, tho' againſt himſelf, becauſe the Inhibi- 
tion is a Common Security for the Debt, both to 
Principal and Cautioner ; which Security the Cau- 
tioner cannot be defrauded of by any After-deed of 
the Creditors. And if a Creditor cannot diſcharge 
any additional Security diref7ly, neither will he be 
allowed to do it zndire&ly by the Circuit of lending 
Money to the Debitor. It follows, 2do, "That if 


The Creditor cannot ſafcly lend to the Debitar after 


the 
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the Date of the additional Security, as little can he 
purchaſc 1n. 
But now let us ſuppoſe the heritable Bond prior 
to the Acceſſion of the Cautioner. And let us alſo 
ſuppoſe it Law, that Inhibition does ſtrike againſt 
poſterior Alitenations to the Inhibiter himſelf. In 
this Caſe there is nothing in this Principle at leaſt, 
why the Creditor ſhould be obliged to aſſign at all, 
tar leſs to aſſign againſt himſelf. For tho' upon 
this Principle the Creditor is bound to affign to the 
Cautioner, who has renounced the Benefit of Diſ- 
cuſſion, whatever additional Securities were ob- 
tained after the Date ot the cautionry Engagement, 
the ſame will not hold with Reſpe& to anterior Se- 
curities, becauſe theſe cannot: be regulated by the 
LON of Society, being before the Society ex- 
ed. | 
Another EXCEPTION we ſhall give is of three 
difterent Sort of Creditors upon the ſame SubjeR. 
1770, An Annualrenter or Annuitant, 2do, A Lite- 
rent Infeftment of Locality, 37/0, An Adjudger. 


One would readily think of reducing this to the. 


common Caſe by conſidering the Literent Infetft= 
ment as one Subje&, the Adjudication of the Property 


as another, and the Annualrenter or Annuirant, as a 


preferable Infeftment over both. But when the Na- 
ture of an Annualrent, or Annuity is conſidered, 
this will be found a wrong Conception of the Mat- 


ter. An Annualrenter or Annuitant ought firſt to 


draw his Payment out of the Fruits ; and it is bur 
by a ſubſidiary Right that he is entitled to claim 
the Property itſelf. "This is obvious from the AGt- 
on of poinding the Ground, the Stile of which 
carries the Poinder only to affe& the Property, fail- 
ing Moveables upon the Ground, In this View the 

F 2 Rents 
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Rents ſtand as principal Debitor, the Ground on- 
ly as Cautioner. From this Conſideration the Lite- 
rent Infettment by Locality ought to be intirely bur- 
dened with the Annpity or Annualrent. 'There is na 
Place therefore for a proportional Allocation, and 
conſequently no Foundation for Reltet. 
But what if the Annualrenter or Annuitant ſut- 
fer the Localiſt to upliit the whole Rents, truſting 
to his ſubſidiary Action againſt the Property. This 
plainly would be acting arb:trarily, by giving a par- 
tial Preference to the Localiſt: And therefore the 
Adjudger in this Caſe would be entitled, not only _ 
' to a proportional, but to a total Relict againſt the 
Localiſt. And tarther, It theſe preferable Creditors 
ly out, and refuſe to intromet, I ſee no Reaſon why F 
the Adjudger may not be entitled to uplitt the Rents | 
1n their Name. | 
N. B. Here it is taken for granted, That as a Lo- . 

caliſt is a litercnt Proprietor, ſhe can have on poind- 
ing of the Ground for any Inlacks of the Rents, 
more than an abſolute Proprietor can; and ſo theſe 
Inlacks are not a real Byrden upon the Ground as 
the Inlacks of an Aunuity are. All the Remedy. 
ſhe has is to adjudge the Fic upon her Warrandice, 
which will bring her in pari paſſu with other Ad- 
judgers upon perſonal Rights. Let us now ſuppoſe, 
that ſhe has adjudged upon her Warrandice ; but 
this will make no Difference, it will not bring on a 
proportional Allocation, The Annuity, or Annu- 
alrent continues {till a Burden upon the Locality ; 
and all the Alteration 1s, that the Localiſt, upon her 
Warrandice, comes in among the other Adjud- 
* Ng. 

20o, What 


Beneficium cedendarum aFtionum: 45 
2d0, What if the Annuitant, or Annualrenter, 


acually aſſign to the Localiſt? If this was done 


ſubſcquent to the Date of the Adjudication, it will 
avail nothing, ſee Propoſition V. unleſs perhaps 
it be allowed the Force of an Adjudication, to 
bring in the Localiſt pari paſſu, as it ſhe had adjud- 
ged upon her Warrandice, There 1s even a Scruple 


it this Aſſignation ſhould be ſuſtained, though of a_ 


Date prior to the Adjudication ; becauſe it tends to 
cut out the perſonal Credirors, who reſt ſecure to ad- 
judge guandocungue as long as no other Adjudica- 


tion ſtands in their Way. Burt this Scruple is al- 


rcady obviated Schol. 1. Prop. 1. MN 


3tio, If the Annuity and Locality be veſted in the 

fame Perſon before the Exiſtence of any other Right 
- upon the Eſtate, 'the Poſſeſſion my be attributed ro 
either to ſave both. This is clear from Prop. IV. 
And though the Matter ſhould be reckoned doubt- 
ful as to a Renunciation, which can never be a ne- 
ceſlary Deed when granted to a Localiſt, who has 
not Power like a Creditor to uplitt, there can be no 


Dubiety when the Localiſt purchaſes the Annuity, 


£9 e contra ; becatiſe there is no Reaſon ſuch Com- 
merce ſhould be diſcountenanced. ; ; 

This is all to be nnderſtood of an Annuity and 
Locality concurring for the ſame Years : But if there 
be prior Annuities due before the Commencement of 
the Literent Right, theſe cannot be ſaid to be a 


natural Burden upon every Year's Fruits falling due 
to the Lifercnter, as the yearly Annuities are ; and 


theretore the Creditors cannot force the Annuitant 
to draw them out of the Rents. - As little can they 
be reckoned a proper Burden upon the Fie confider- 
ed excluſive ot the Literent ; but they ought rather 
ro be conſidered as a catholick Burden, and the 


Lite- 
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3s Beneficium cedendarum aFtionum: 
Liferent and Fic as two ſeparate Eſtates ſubje& to 
them; and therefore to be drawn proportionally out 
of each, 4. 6. upon a Sale they are to be paid out of 
the firſt End of the Price, the Remainder there-_ 
of to go to the Localiſt in Liferent, and the Adjud- 
gers in Fic. SE Ou 
Another EXCEPTION is as follows. Let us 
ſuppoſe the Locality the preferable Right. 2do, The 
Infetrment of Annualrent or Annuity. 3tio, The 
Adjudger. At the ſame Time let us ſuppoſe, That | 
the Litercnter conſents to the poſterior Annualrent= Þ 
right; by Virtue of this Conſent the Annualren- 
ter will be preferable. Has the Localiſt in this 
Caſe a total, or only a proportional Relict againſt 
the Adjudger? The Antwer is, She has a zotal 
Relief; becauſe the Conſenc here is private betwixt 
the Annualrenter and Localiſt, and can operate no- 
thing in Favours of the Adjudger. Beſides, there 
is implied in the Conſent an Obligation upon the 
Annualrenter to keep the Localiſt indemnis, fo far 
as conſiſtent with his own Intereſt : "Therefore what | 
the Annualrenter uplits in this Caſe is underſtood as Þ 
in Name of the Localiſt, and he takes the Rent not | 
as in Payment of his own Claim, but as Money re- 
ccived from the Locafiſt tor the Purchaſe of his Right; Þ 
which therefore he is obliged to affign ſo far as he 
receives. Thus the PaRion is not extended to be 
a dire Preference to the Annualrenter, but inter- 
preted to be only an Obligation upon the Localiſt to 
communicate her Rents ro him, or, wkich is the 
ſame, to allow him to uplift in her Name. And fo 
it was found. Home, 17. February 19527, Competition 
Lady Ludquhairy with her Husband's Creditors. 
But what if ſuch- Conſent were abſolutely conceiv'd, 
as wotild 


Benefium cedendarum ationum; © 
would not this bring it to the former Caſe, as if 
the Annualrenter were ſimply preferable ? | 
To compleat this Eflay, it will be proper ta look 
> into the Deciſions of our Court of Seffion, and to 
© examine how far they have followed or varied from 
the Principles here laid down. They are as follow, 

AnAnnualrent being payable out of two Tenements 
which came afterwards into the Hands of different 
ſingyilar Succeſſors ; it was found, That the Annual- 
renter might uplift the whole out of any one of the 
Tenements, aſſigning againſt the other for Relict, 
E Stair 26th Fune 1662, Adamſon contra Lord Balme- 
© rino, This is an Example of the firſt Propoſition. 
= A Cautioner upon Payment craving, Afſignation 
= againſt his Co-cautioner, the Lords tound the Cre- 
© ditor not obliged to affign, the Cautioner being, ſu&- 
ficicatly ſecured in Law. by his AGtion for Relick 
Newbyth, Stair 1oth Fuly 1666, Home contra Craw- 
furd. In this Caſe tho' hard to deny Aflignation, 
yet the Diſpute perhaps was of little Importance, ſince 
the Relict-that was competent might be as. effeGual, 

In a Competition an- Adjud My {ubzeed to.an, In« 
hibition oficring to purge. by Payment of: the Debt ; 
the Creditor was found obliged: to aſſign his. Inhibi- 
tion, but not in ſo far as, it, might. be: pregudicial to 
other Debts in his Perſon. Stajr 19th Faly 1672, 
Chieſly contra Hay. The like, Stair 11th. February 
1676, Bruce contra Mitchel. "Theſe Deciſions arc 
defective in ſo far as they do not; mention, whether 
the Inhibiters ſecondary Debt was of a Date prior or 
poſterior to the Adjudication. If. prior, the. Deciſi- 
| ons are founded in Prop, III. If poſterior the; Relief 
ought to be proportional per Prop, IV. _ A 

A. Creditor being pretcrable- over two 'Tenements 
and a ſecondary Cteditor having a Right only over one 


of 
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ofthem, in that Situation the preferable Creditor for 


a ſeparate Debt adjudg'd both "Tenements ; it was 
found, Thar the Catholick Creditor was not obliged 


| to diſpone to the ſecondary Creditor in Prejudice of 


bis Adjudication exiſting betore the Date of the Pro- 


ceſs. Stair 6th Nov. 1678, Mili contra Hay. By 


this Deciſion and ſome others to be mentioned here- 
after, it ſeenis to be eſtabliſhed, that the Catholick 


Creditor is in Safety to lend upon the 'Tenement B, 


before he be interpelled by Proceſs ar the Inſtance of 
the ſecondary Cteditor upon A. It will undoubt- 


edly be allowed, that if he is interpelled by Inti-: 
' mation, as is above propoſed, the Efte& would be 
the ſame. By theſe Deciſions then we mnay reckon it 
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as eſtabliſhed, that Intimation is neceſſary to interpel Þ 


the catholick Creditor, without which he may ſafe- 


ly lend- upon the 'Tenement B, though in Prejudice 


_ of the ſecondary Creditor upon A; and this in 


ſome Meaſure ſuperſedes the Neceſfity of making an 
A& of Sederunt to that Effe&." | 7 
It-may further be remarked upon this Deciſion, 
hat if the Bond upon which Adjudication paſt, 
was prior in Date to the Notification of the ſecon- 
dary Creditor's Infeftment, upon that Suppoſition the 
catholick Creditor was not at all bound to aſſign, 
Argum. Prop. III. becauſe though he might be in 
mala fide to lend upon B, after he knew of ano- 
ther Debt upon A; yet not to adjudge upon a pri- 
or Debt, that being nece/tatis not woluntatis. 

- Similar 1s the Caſe obſerved by Fountainball, 


3d Fanuary 1696, Scotland contra Bairdner, where 


in a Competition betwixt a Liferentrix, who only 


had her Literent uplifrable out of the half of the - 
Subjc&, and a Creditor whoſe Infettment affe&ted 


the 


Beneficium cedendarum attionum. 49 
the whole, and was prior to that of the Liferentrix» 
and who had alſo an Adjudication, but poſterior 
to the Liferent Right; ſhe craving, that he might 
be decerned to aſſign her as to one halt, in regard 
the other was ſufficient to pay him his Annualrent : 
The Lords thought, that if he acquired any ſuch 
Adjudication lels preferable poſs irem motam, he 
might be reputed iz mala fide to make Uſe of ſuch 
Right to impede his aſſigning to the Liferentrix ; 
| but if he had got it before, then there was no Law 
hindring him to do the ſame, and to cover it by his 
better Right ; and ſo the Lords retuſed to decern 
him to affign the Literentrix againſt the other 
half, in Prejudice of his Adjudication. Here again 
the Neceſſity of Intimation is enforced. = % 
An Afignation to ſome Goods by a Bankrupt to 
his Creditor in Security and Payment, being reduced 
upon the A& 1696 by another Creditor,and the Re- 
ducer at the ſame Time arreſting in the A fſigney's 
Hands, and purſuing a Forthcoming ; the Affigney 
was contented to make the Goods forthcoming, bur 
craved Aflignation from the Purſuer to his cumula- 
tive Security by Adjudication, in fo far as he ſhould 
_ pay, that ſo he might operate his Relict out of the 
common Debitor's Effe&s pro tanto; The Lords 
found this relevant, and ordained the Purſuer to aſ- 
ſign, but with this expreſs Quality, That the Pur- 
ſuer ſhould be preferred quoad his Debt, and the 
Aſſfigney ſhould not compete with him for the ſame. 
Fountainhall, Forbes 19, December 1705, Reid con- 
tra Man, This Deciſipn is certainly well founded. 
There can be no Pretence for obliging a cztholick 
Creditor, who gets Payment only of a Part of his 
cathglick Debt, to aſſign in Proportion to that Pay- 
ment, which may tend Ow Meaſure to reſtri& 
__ his 
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| his Claim for the Remainder, *Tis fair -in ſuch a 


Caſe, it he aſſign at any Rate. 
A Creditor by Bond, wherein chew Perform 
were bound as Co-principals, being the firſt Arre- 


{ter of a SubjeC&t, belonging to one of his Debitors, 
' was not: found obliged to aſſign his Bond to the o- 
ther Arreſters, for recovering of the other two Co- 


principals the Superplus paid to him,out of the com- 
mon -Debitor's Effects, more than his third Share, 
altho* Relief of two Thirds was competent to the 


common Debitor himſelt againſt theſe Co-princi- 


pals. For this Reaſon, 'That the Creditors poſt- 
poned might affe& the ſaid Relicf by Diligences. 


Forbes 24. February 1708. Kennedy contra Vans 


and Crawford. This Deciſion is one of very few that 
are not- cafic to be: adjuſted to Principles, running 
contrary to the-primary Law of a proportional Al- 


' location. It appears obvious, That the ratio deci- 


dendi, which may poſſibly be the Obſerver? S, 1s by no | 
Means concluſive. For it Affignation 1s never to 
be granted, where the Creditor craving Affignation 
has otherwiſe A&ion- confpetent againſt the Perſon 
or Subje&; it will follow, that Afignations ſhould 
never be oranted In any Caſe. At that Rate, in the 
known Caſe. of a-catholick Right over two Tene- 


ments belonging 'to- the ſame common Debitor, 


and a ſecondary Right over one of them ; the 
ſecondary Creditor could not ſeek Affienation a- 
gainſt the other Tenement, becauſe he might aftect 


it by Diligence. And it is remarkable, That the 


Decifions, as handed down to 'us; run ſo croſs to 
one another, that ſometimes it py been ſuſtained as 
a good Reaſon for denying Afignation, that the 
Subje& deſigned to be affected, in vertue of the Aſ- 
fiznation, did not belong to the common PAR | 
an 
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and conſequently was not otherwiſe to be come at, 
bur thro? Aid of the Affignation. See below, Forbes 
29. Tune 1714. Ker contra Creditors of Harden, But 
now, what if another Creditor of the common De- 
bitor's has ab ante aftegted this Relief? The An- 
ſwer is, That it will ſignifie nothing. For, let us 
make a Suppofition, which 1s exceeding rational, 
Thar the catholick Creditor had drawn his Payment 
equally from the three Co-obligants ; upon that Sup- 
poſition, as there would be no Foundation for Re- 
lie, the Creditor who had aff:&ed it could draw 
nothing. It can make no Difference, thar the ca- 
tholick Creditor chuſes to draw his Whole from one. 
The very Dcſign of an Afſiznation, is to remedy 
this Inzquality; and to put all Things npon the 
ſame Footing, as it he had drawn equally and pro- 


 portionally, which every catholick Creditor is ſup- 


poſed to do, when the. Queſtion is anent Relief, com=- 
petent to ſecondary Creditors among them{?lves. 

A Party having two Infetrments of Annualrent, 
one prior and another poſterior to the Intefrment of 


another Creditor, whoſe Intefrment was only of a 


Part of the Lands, he, who had the firſt and third, 
being infeft in the whole, and taking up his Annual- 
rent out of that Part only, wherein the other ſtood 
infefr, whereby that other was diſappointed ; - and 
therefore craved in a Proceſs, to be aſſigned to a 
Proportion, &c. The Lords found, That where a 
poſterior Creditor pays a prior out of his own Mo- 


ney, he has a Title to demand Afignation ; but if. 


he leaves him to get his Payment out of the Debi- 
tors Means, the catholick Creditor 1s not obliged to 
aſſien but with a Quality and Reſervation, that it 
ſhall not prejudice his other Debts and Rights, tho” 
poſterior to the Party's Right, who craves the Af- 

jos, 7 3 _ fignation. 
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fignation. Fountainball, Forbes 21. December 17106, 


Pitcairn contra Halliday. This is dire&ly oppoſite to 
Propoſition IV. unleſs it be ſaid, that there is here 


no Appearance, that the catholick Creditor was ac. 


quainted with the interjeQted Creditor's Debr, It 


this be underſtood, as the ratio decidend;, it tends Þ 


to fortifie the DoErine above laid down, anent the 


.the Neceflity of Intimation. 


Brigadier Preſton, Purchaſer of the Eſtate of Vat- 
leyfield at a publick Roup, offered to the Lords'a 
Scheme for drawing the Price, wherein it appeared, 
that he had Right to ſome Debts, preferable over the 
whole Eſtate, and to others preferable over particu- 
lar Parcels: And pretending to exhauſt the rema- 
nent Price of the ſeparate Parcels, afte&ed by his ca- 


| tholick Debts, in order to bring in the other Debts 
purchaſed in by him, preferable, as ſaid is, upon 


particular Parcels. 'This was oppoſed by Colonel 
Erskine, who alledged, that the catholick Debts, 


preferable upon the whole Eſtate, ought to be taken 


out of the whole Head of the Price, whereby the 
Price of every particular Parcel of the Eſtate would 


| be diminithed proportionally ; and he, the Colonel, 


of Conſequence, would draw ſome Share of the re- 
manent Price ; whereas, by the Brigadi:r's Scheme, 
he was intirely excluded. The Lords found, the 


| Brigadier might exhauſt the Price of any Part of the 


Eſtate, by his ſovereign Rights afte&ing the whole ; 
and that he might make the beſt Uſe he could of 
his Rights, providing the ſame were not acquired, 
or made uſe of iz emulationem of the Colonel. Bruce. 
22, February 1715. Brigadier Preſffon contra Colo- 
nel Erskine, Here the Fa& is not diſtin&ly laid 


_ down, whether the Purchaſes made by the Brigadier, 


of his ſecondary Rights, were prior or poſterior to 
the 
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the Exiſtence of thoſe belonging to the Colonel. If 


- prior, the Deciſion is agreeable to the Corrollary of 


Prop. III. otherwiſe it poſterior ; unleſs it be put up- 


_ on the Footing,” that Colonel Erskine gave no Inti- 


mation to the Brigadier of the Exiſtence of his 
Rights. And the Proviſion at the Cloſe of the In- 
terlocator ſhews plain enough the Opinzon of the 
Court, as to this Matter: For after ſuch Intima- 
tion, any ſecondary Rights purchaſed in by the 
Brigadier, who was catholick Creditor, muſt un- 


doubtedly be deemed, to be acquired aud made uſe 


of in emulationem of the Colonel. 

A Creditor ranked in the ſecond Place did after 
the Ranking purchaſe in the preferable Debt, and 
having theſe two Rights in his Perſon, he became 
Purchaſer of the Eſtate at a publick Sale, and gave 
Bond for the Price payable to his Creditors as they 


were ranked. 'The preterable Debt purchas'd in by 


him, as ſaid is, did not only reach over the Lands 
purchas'd by him at the publick Roup, but alſo 


_ over a ſeparate Subjea belonging to another. The 


Fa& was, That the Price of the Lands ſold publick- 
ly was but ſufficient to anſwer the preferable Right; 
and therefore the Purehaſer, willing to bring his ſc- 


_ condary Claim within the Price, craved Payment of 


his preferable Right intirely out of the ſeparate Sub- 
Jje&; which the Lords refuſed, and found, That 
the ſaid Debt, being in the Perſon of the Purchaſer 
of the Lands-upon which it was ranked primo loco, 
which Purchaſer granted Bond for Payment of the 
Price to .the Creditors as ranked, the ſaid Debt be- 
came eo iþſo extinguiſhed confuſione, and could not 
revive to be a Charge upon the ſeparate Subject. 
13th F41e, 1729, Competition betwixt Mr. Henr 
Ramſay aad the Bauk of ScorLanD, In this Caſe 
_— © 
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it 1s clearly laid down, that after Intimation, by 
Proceſs, of a ſecondary Right, the proportional Re- 
lief will obtain, tho' the preferable and any other 
ſecondary Right ſhould come into the ſame Perſon. 
When the Matter is brought here, it will foilow, 
that any legal Intimation is ſufficient. For it would 
be ridiculous to impoſe the Neceſſity of raifing a 
Proceſs, when there is nothing elſe in view but to 1n- 
timate a Fa& to the Defender. Thus then we 
may hold it as an cſtabliſhed Pojnr in our Practice, 
_ that the Catholick-crediror may renounce his Right 

upon the Tenement 4, lend a ſecond Debr upon 

At Tenement, or purchaſe 1n a Debt upon it at 
any Lime without being 'oblig*'d to ſearch the Re- 
giſters, until aGual Intimation be made to him of 
a ſecondary Right upon the 'Tenement B. | 
| Robert Scot {erv'd Heir in general, and confirm'd 

Exccutor qua neareſt of Kin to Sir I/iliam Scot 
of Harden, conveyed all Subje&s heritable and 
moveable that he had Right to by theſe Titles to 
Ker of Chatto. Some of Sir William's real . Credi- 
rors infeft in his Land Eſtate having alſo afte&ed 
by Diligence their Debitors other Efte&s, conveyed, 
as ſaid is, to Ker of Chatto, were in a Competition 
preferred to the Diſponee ; Ker thus excluded by 
the preferable Creditors, demanded Aflignation to 
their Debts and Diligence in order to affe& the real 
Eſtate. It was anſwered for the Creditors, "That no 
Perſon 1s intitled to demand Affignation, unleſs a- 
gainſt his own Debitors Efte&s. The Lords found, 
'That in ſo far as Sir WWillians Scot's Creditors are 
either paid out of his Eſtate, or out of his other 
Effe&s, they are not bound to aſſign their Debts 
and Diligences in Favours of Chatto, Forbes 29, Fune 
1714, Scot contra Ker. That this Deciſion 1 re- 

con- 
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4 


concileable with the Principles above laid down, .I 
ſee not, unleſs we take a ſeparate Circumſtance into 


Conſideration, tho not at all laid hold upon by 
the Colle&or. Sir William Scot had ele his 
Land Eſtate with fſtri& prohibitory and irritant 
clauſes. Now tho” this could not fave the Eſtate 
from his own Debts, yet it may infer a very natu- 
ral Preſumption, That Sir Hikiam intended his 
ſeparate Funds ſhould go in the firſt Place for Pay- 
ment of his Debts. If this be well founded, the 
Deciſion is extreamly juſtifiable ; for the ſeparate 
Funds to which Robert Scot ſucceeded upon his 
Confirmation and general Service, have becn confi- 
dered as the principal Debitor, and the tailied E- 
ſtate as Cautioner only; and therefore in-this View, 
it had been wrong done by the Creditors to affien 
| againſt the tailied Eſtate, had they been ever ſo 
+ willing. 
& In the Year 1685, M* Guffe of Ruſco, Heri- 
tor of the Lands of Borgue, granted an heritable - 
Bond for the Sum of 2000. ib, out of the ſaid 
Lands in Favours of Irving of Logan, whereupon 
the Creditor was. infeft the ſame Year. Thereafter 
| the (aid Ryſco granted a Diſpoſition of the, Lands 
| of Borgue in Favouts of his ſecond Son David 
Blarr, reſerving a Faculty to alrer ; but which 
Faculty he afterwards renounced in his San's 
Contra of Marriage, M *©Guffoc of Ruſco be- 
ing overcharged with Debr, in the 1727 kis E- 
ſtate was brought to a Sale; and the ſaid. Irving 
of Logan, who had adjudged. all his Debitor's 
Lands tor the above mentioned Debr of 20Go;lib. 
was ranked as a pretcraþle Creditor: And, upon 
his drawing Payment, it was demanded by Fo 

other 
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56 DBeneficium cedendarum ationum. 
other Creditors, that he ſhould aſſign them to his 


Intetrment upon the Lands of Borgue, according 


_ to the general Rule in theſe Caſes, that who has 


a preferable Infteftment in two different Subje&s. | 


- for the ſame Debt, if he chuſe to draw his whole 


Claim out of one, 1s obliged to aſſign to the Cre- 
ditors poſtponed, to afford them a proportional 
Relief our of the other Subje&. This was oppoſed 
by the Reli& and Children of Borgue, upon this 


_ medium, That byRuſco's Diſpoſition to his ſecond 
Son, and Afﬀter-conſent in that Son's Contra& of 


Marriage, he became bound to warrant the ſaid 


| Lands; the Conſequence whereof ' is, that had 


Irving of Logan drawn his whole Sum out of 
their Lands, they muſt have been 'intitled to de- 


_ mand Afſignation againſt Ry/co bound to them 
in Warrandice, juſt as much as a Creditor who 
takes Payment from a Cautioner is obliged to aſ- 

| fign him againſt the principal Debitor. Anſwer'd, 

_ .Raſco was never bound ro warrand his Son David 

- and his Heirs againſt Logan's Debt. "The Dif- 


poſition was under a referv'd Faculty, to con- 


- tra& Debt, alter and diſpoſe of the Eſtate, Ec. 
. and conſequently the Debt already contraGted, 


could be no Contravention of the Warrandice ; 


_ and ſuppoſing the Son had paid the Debt, he 


could never have diitreſled - his Father for. the 


| fame; and conſequently an Afignation would 


have been fruitleſs and ineftetual. Nor does the 


* Father's After-conſent in his Son's Contra& of 
Marriage, which implied a Renunciation of his 


Faculty any way alter the Caſe : For by no In- 


_ . terpretationcan this be drawn to import an Obli- 
gation upon the Father to warrand or relieve his 


Son 
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Son of the foreſaid Debr. The Lords refuſed the Affig- 
nation. Fanuary 1729. Competition berwixt the Cre- 
ditors of Ruſco and the Reli& and Children of Blair 
.of Borgue, 'This Deciſion runs dire&ly counter to the 
Principle of a proportional Allocation, There may 


_ occur ſome Difhculty in adjuſting the real Relief in 
this Caſe ; which will be folv'd by comparing this 


Caſe with that abovementioned of a Catholick Ad- 
judger of two Tenements; Anorher Adjudger with- 
in Year and Day upon the Tenement A; a third 
without Year and Day upon the Tenement B. Here 
the Lands of Borgue ſtand for the Tenement B, 
and David Blair Proprictor thereof for the Ag- 
judger without Year and Day. 

Mrs. Daigleiſh, Creditor to Earl of Roſeberry, ar- 
reſted the "x. of his Eſtate in the Tenants Hands,as 


alſo a perſonal Bond of his in the Hands of Mr. Fob 


Alves the Debitor. Thereafter the ſame Rents were 
arreſted by Blair another Creditor, who by Decreet 


'of Furthcoming was preferred ſecundo loco on that 


Subje&. Laſt of all the common Debitor granted 
Afignation of Mr. Fobn Atves's Bond for onerous | 
Cauſes to Archibald Robertſon Merchant in Edin- 
burgh. This Aſſignation obliged the Debitor in the 
Bond to raiſe a Multiply-poinding, wherein the 
Arreſter was preferred to the Aﬀigney. This gave 
Occaſion to Robertſon the Affiguey, whoſe Subje& 
was thus carried away by the Arreſter, ro demand 


an Affignation to the Arreſter's Debt and Diligence, 


in order to operate his Relicf out of the other Sub- 


j& affeted thereby, /ci. the Rents of the Eſtate 


in the Tenants'Hands. Againſt that Demand Blair, 
the ſecond Arreſter of that Subje&, appeared for his 
Intereſt, It was pled boy him, That the ome 

| _ 
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Debitor could not put the Arreſter in a worſe Situa- 


tion by granting Affignation to Robertſon ; And 


therefore that he is intitled to a total Afſignation, 
aSif the Afſfignation had not been granted. It was 
anſwered, That the common Debitor remained 
Fiar of the Bond juſt as much after Blair's Arreſt- 


ment as before, the Arreſtment not affe&ing the 
Bond ; and therefore his Affignation to Robertſon | 
was valid and <cfteual in Law; and did infer an 


Obligation upon the Catholick- creditor, chuſing to 
draw his Payment out of a Fund that now no longer 


belonged to his Debitor, to aſſign for a total Relief ; 


which Obligation was infer'd from the Principles 
of Remuneration. To this it was replied by the 
ſecond Arreſter, That the Bond, being affe&ed by 
the preferable Arreſtment, was made litigious ; and 
therefore was {till to be conſidered as remaining in 
the Perſon of the common Debitor. The Lords found, 
that Miſtreſs Dalgleiſh was not obliged to affign 
to the Afſigney Robertſon in Prejudice of Blair's | 
Arrcſtment. 12th Fune 1730, Competition be- | 
twixt Robertſon and Blair, This is dire&ly oppo- 
fite to Prop. IT. Burt it is to be obſerv'd, that 
here Robertſon was inſiſting for a total Afſignation. 
Poſſibly had he reſtri&ed his Claim to a proportio- 
nal Affignation, he would haye had a more favou- 

rable Hearing. M, 
George Gordon lent 1000 Merks upon Bond con- 
junely and ſeverally to Kincaid and Suttie, Kin- 
caid got the Money, and gave Suttie a Bond of 
Relicf. Upon this Bond, after the 'Term of Pay- 
ment, Diligence 'was done by Horning and Inhibi- 
tion. Thereafter Kincaid, Suttie and Fohnfton con- 
junRly and ſeverally granted Bond of Corroboration, 
containing a Clauſe obliging the other two to _ 
| 7 oDNt- 
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Beneficium cedendarum a@ionum: 55 
Fohnſton as their Cautioner. Fohnſton after this, 
and afrer Exiſtence of the Inhibition, lent K7ncaid, 
the commen Debitor, 100 Hb. Sterl. by an heritable 
Bond. Laſt of all the ſaid Fobyfor paid the Debt 
wherein he was Cautioner, and took from George 
Gordon the Creditor, Afignation to the Debt and 
Diligence, and inſiſted againſt Suttie for Relief. In 
this Proceſs the Queſtion occur'd, Whether Fobn- 
fron was bound to aſſign the Inhibition to Surtie u- 
pon Payment ? Fobyſton pled, That the Inhibition 
ſtrikeing againſt his heritable Bond,”the Law did not 
oblige him to aſſign againſt himſelf. Surtie con- 
tended, That this Rule holds not betwixt Cautio- 
ners who ſeeking Relict off one another, are bound 
in {tri Law from the Nature of the Contract to 
aſſign, The Lords found no Neceſſity upon Fobn- 
ſton to aſſign the Inhibition. 1 2th November 1730, 


| Fobufton contra Suttie. To examine this Caſe by 


the Laws above laid down, we ſhall in the firſt 
Place take up the Queſtion, as if George Gordon the 
Creditor in the Bond with Inhibition, had alſo been 
the Lender of the poſterior heritable Bond, and as 
Fobnſton were not in the Field. In this Caſe, ac- 
cording to the plaineſt Principles, Suttie paying the 
Debt, would be intitled to demand Affignation to 
the Inhibition, tho? excluſive of the heritable Bund. 
See Page 40.- *Tis another Queſtion, how far the 
Inhibition would in this Caſe be ſerviceable when 
aſſigned ; but this comes not in in a Caſe like the 
preſent, where the heritable Bond was granted to a- 
nother than the Inhibiter, Continuing till the Sup- 
poſition, That Gordoy was Creditor in both Bonds, 
It us draw a little nearer to the preſent Caic by 
taking in the Conſideration of the Bond of Corro- 
boration, whercin Fohnſton acceded as Cautioner. 
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Here Fohnſton paying the Debt, would have Right to 
demand Affignation to the Inhibition. And when he 
is ſecking Reliet' off Suttie, tis as evident he muſt 
transfet the Debt and Diligence to him, in order to 
operate his Relief againſt the principal Debitor. For 


_ if he a&s as Creditor, the 'Thing is apparent ; if as 


Cautioner upon the Clauſe in the Bond of Corto- 
boration, it will come to the ſame ; For if a Cre- 
ditor be bound to affign upon Payment, multo ma- 


gis a Co-cautioner who has a Bond of Relief. To 


come cloſe to the Caſe in Hand, if Gordon was 
bound to affien to Suttie even againſt himſelf, tho* he 
had been Lender of the heritable Bond, he cannot _ 
put him in a worſe Situation by chooſing to take 

his Vebt from Fohnſton. And Johnſton, who comes 
in Gordon's Place by the Afignarion, cannot be in 
a better Situation than Gordoy himſelf would be, had. 
he been the Lender of the heritable Bond. To take 


this Matter in the neareſt View, Gordon's Inhibition 
became an additional Security for the Debt, for the 


Benefit of himſelf and all the Cautioners. "Therefore 
whichever Cautioner was burdened with the Debt 
had a Right to the Inhibition in order to operate 
his Relict againſt the principal Debitor ; and there- 
upon was intitled to reduce every Decd poſterior to 
the Inhibition in whoſe-cver Favours granted. 
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== N the Eſſay upon the Beneficiuz ceden- 

-— "4 dendarum attionum, we have endea- 
voured to lay down, after what Man- 
ner Creditors catholick and ſecondary 
are to draw their Payment from the 
ſeveral Perſons, and our of the ſeveral Subjecs bur- 
dened with their Debrs. The Deſign of this Eflay 
is to lay down ſome Rules for extricating] the Pre- 
ferences of Creditors and Diſponees competing | 
| upon the ſame Subje&t. In the firſt Eflay the Que- 

ſion is, Having given the Order of Preference, to 
determine the Method of drawing Payment out of 
the different Funds, and from the different Per- 
ſons liable in the Debts. In this the Queſtion is, 
Having given the Fund to determine the abſolute 
and partial Preferences, and what each Competitor 
ſhall draw? 

For Mcthod's Sake, we ſhall firſt take nnder 
Conſideration the Competition of Creditors amons 
themſelves. Theſe ſtand limited and reftrifted ac- 
cording to the Extent of their Claims. After diſ- 
cuſſing which, the Competition among Diſponees, Ec. 
fall in, whoſe Claims, upon the Subje& contravert- 
ed, are from their Nature unlimited, and totally 
excluſive of others. 

La 
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In the Preferences that ariſe ſimply from Priority 
of Time, there can ariſe no Dabiety among com- 
peting Creditors. Potior tempore, potior jure, is a 
Rule upon which Preferences may be as eaſily 
determin'd, as it is to detzrmine, that this Year, 
this Hour, this Day 1s poſterior to the laſt. 'The 
Difficultics that ariſe proceed from partial Grounds 
of Preference, that one Creditor obtains againſt 
another, wacreby it happens, that he who is poſte- 
rior in 'Time, ſhall ſomerimes exclude and be pre- 
ferred to one, or another that is prior. 'To give 2n 
Example. Suppoſe three Annualrenters, - A, By C, 
all in Order ot Time, ſuppoſe at the ſame Time A 
conſenting to C's Preference : In this Caſe A is pre- 
ferable to B, B to C, and C again ro A: A to B, 
and B to C, by Priority of Time, and C to A, by 
the Conſent. In Caſes of this Nature, if the Debts 
exceed the Fund, it will be found no eaſy Matter 
to adjuſt what every Creditor ſhould draw. 
| Before we come to the Point, it will be neceſſary 
to conſider the Force and Effe& of the Conſent 
that the laſt Creditor has obtained from the firſt. 
This Conſent muſt be conſidered in one of two 
Views. 1920, As giving the Right confented to, all 
the Benefit of the Contenter's Diligence ; that is, inter- 
preting the Conſent as a virtual A/ignation. Or, 
2d0, As giving it only a Preference, ſo as to in-_ 
title the Creditor conſented to, to draw as if the 
Conſenter were not in the Field. This laſt is the 
true Meaning of the Conſent, and all the Force 
that the Law allows it ; and which indeed is the 
only View in which the Matter can be attended 
with any Difficulty. For if the Conſent be under- 
ſtood as a virtual Afignation, there can be no Col- 
liton betwixt the firſt and laſt Creditor, the Rute 

prior 
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prior tempore potior jure will be ſufficient to extri- 
cate ihe whole. 

Taking then the Conſent as a Preference, not a 
virtual Aſſignation, the Method that naturally caſts 

' up to adjult theſe Preferences, appears to be this, 
Let the Creditors be ranked upon the Subje& ac- 

_ cording to their rea} Preferences, A in the firſt 
Place, B in the ſecond, C in the laſt, Theſe are 
the Places that naturally belong to them in virtue of 
their Diligences. "This Step being taken, it falls 
next to be conſidered, what partial Grounds of Pre- 
ference any Creditor has againſt another. In this 
Caſe, the only partial Ground is the Conſent, 
whereby C is intitled to draw, as it 4 were not in 
the Field. Te adjuſt this Preference, let us ſuppoſe 
the Fund 6, and each ot the Debts 4 ; in adjuſting 
the real Ranking, A draws 4, B 2, C nothing. 
B keeps his 2 ; this he 1s intitled to by the real 
Ranking, not being concerned with the partial 
Preterence, that occurs only when the Queſtion 
is betwixt the other two Creditors, Let us 
next conſider the Effte& of this partial Preference, 
which intitles C to draw, as it 4 were not in the 
Field. When this Calculation is made, C will be 
found intitled to draw only 2 ; ſo that upon the 
whole B draws 2, C 2, and A 2, 

This appears to be the natural Method for ad- 
juſting Preferences among Creditors, who have 
perſonal Challenges or partial Grounds of Pre- 
ference againſt one another, To ckar the Mat- 
ter {till further, it will be proper to obvjate 
what Objce&ions may ariſe. According to this 
Method, it is obvious, that A the Confſcnter is in 
A better Situation, than if B were not in the Field ; 
This may appear ſtrange. It may be thought when C 


18 
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is claiming the Benefit of A's Conſent, that he 
ought to draw the whole 4, ſeeing it is jus tertii for 
. A to plead upon the Right of B; which he does, 
when Cis reſtricted to draw only 2, As this indeed 
ſeems to have the Air of an Qbjc&ion, a ſolid An- 
ſwer may tend ſtrongly to inforce this Scheme. 
'To obtain perfe& SarisfaQtion, we need but look 
into the Circumſtances of the Parties, and Nature 
_ of the Tranſa&tion. C about to knd his Money, 
ſees two real Creditors upon the Subje&. He is 
unwilling to lend: upon that Security, unleſs he ob- 
tain A's Conſent to his Preference. He ſees at the. 
ſame Time B preferable, but that he takes his Hazard- 
of, he is willing. to lend under that Diſadvantage. 
All therefore he can pretend to draw, even after 
A's Conſent, is what remains of the Fund unpre- 
occupied by B. This is all the real Security he has 
| to depend upon, and all he onght to draw in "the 
Diviſion of the Fund or Price thereof. When therefore 
in the Queſtion betwixt C and 4, upon the Conſent, 
B's Right is brought under Conſideration, it muſt 
not be taken in this Light, as if 4 were founding 
any Preference. upon it ; it is pled upon only to de- 
termine, how far the Conſent ſhould operates The 
Law ſays, That ſuch a Conſent 1s not a- virtual 
A ſſignation, it means no more, but to allow the 
Creditor conſented to, to draw as if ths Conſenter 
were not in the Field. To make this Calculation, 
it is plain, that B's. Intereſt muſt be taken into 
Conſideration : And therefore, according to the 
Example above laid down, when C draws 2, all 
the Fund that remains unpreoccupied by B, he draws 
the whole that was intended him by the Conſent. 
This Argument'is drawn from the Meaning of the 
_ Conſent, and it 1s ſolid. However, 1t will be ne- 
aL ccllary 
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eſſary to give another Anſwer ſufficient to reach all 
the Caſes of partial Preferences, as well as that by 
Conſent AnJ this will ariſe from conſidering the 
Nature of the Obje&ion jus tertii. In'the Eſſay 
upon that Subjc&, it is laid down, Poſition VI. 


'That one is ever allowed to found vpon the Right 


of a third Party, when the Concluſion tends to re- 


ſtri& or annul the Right of his Antagoniſt, Thus, 


| ſubſtiruting an Inhibition in Place of the Confcnr, 
when the third. Creditor Inhibiter comes to claim 
his Preference, he draws juſt 2 as the Right con- 


ſented ro did ; becauſe, Al that the Inhibition or. 
Conſent can operate is to ſtrike ont A.; And when 


that is done, all that remains ro them unpreoccupied 
by Bis2. And: tho B himſelf draws but 2 in 
Competition with A, yet A can found upon B's 


| Right ro reſtrict C to 2; ſince it is not claiming 


a Preference, upgn Fs Right, bur uſing it as an Ar- 
gument*to reſtri&t C's Right. And truly the Ar- 


gument 1s conclulive, Were C allowed to cut out 


A of his whole Claim, without ſuffering any Re- 
rb Bi upon Account of B's Claim, it would ful- 
| low, that an Inhibition, which is only underſtood 

a Ground of Preference, muſt really and ſubſtantially 
be a wirtual Afjignation ſo as to put the Inhibirer 
in the inhibired Perſon's Place, and to intitle him 
ro draw, not only in his own Righr, bur in Right 


of the Perſon inhibited, which is Adirc&ly contrary 


tro the Nature of an Inhibition.” 

Ir may poſſibly be urged further upon this Point, 
Why ſhould it not be reckoned js terti; for A to 
| fonnd upon B's Right, in order to reſtri& C, as well 
aS 1t is tor C to tound upon A's Right, in order to 
reſtrict Bg Now it C could found 1 upon A's Right 


im order to reſtri& B, the Schcrme would come out 


I _ thus. 
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thus. By Means of the Reſtriftion B drawing bnt 
two, there would remain four unpre-occupied to 
. be drawn by GC. In Anſwer to this, let it be con- 
ſidered, that the jus fertii cannot lic both Ways. It 
it be jus ftertii for C ro build upon A's Right, in 
order to reſtri& B, it cannot be jus tertiz tor A to 
found upon B's Right, in order to reſtrict C; thele 
being direEtly contradi&ory Poſitions; the one ter- 
minating in a virtual Conveyance, the other only 
in a Preference, which is the true Conception of the 
Matter. But more dire&ly the Difference comes 
preciſely here. A, as above laid down, may found 
upon B's Intereſt, to cut down C; why ? Becauſe 
the neceſſary Conſzquence is to prefer himſelf, or, 
which 1s the ſame, to relieve himſelt of a Burden, 
But to what Purpoſe is it that C would found up- 
on A's Intereſt > *Tis true, A is preferable to B; 
| but no Concluſion can be drawn from that to C's iÞ 
| Advantage, it neither tends to profit C, or to rclieve | 
him of any Burden, Thus in Competition with 4, 
'B can only draw two ; but it will not follow that 
tour remains for C, becauſe *is perte&tly conſiſtent, ÞÞ 
_ that B draw four in Competition with C, though | 
| he draw only two in Competition with A. | 
I have choſen the partial Preference that ariſes 
from Conſent, as the plaineſt and ſimplett Caſe, to 
illuſtrate and clear this Subject. But what 1s latd 
down here will apply to all the other Grounds of 
partial Preference, Inhibitions, pari paſſu Adjudica- 
tions, E5c. All of which operate a Preference, not 
a virtual Aſſignation. 
The Rule then comes out thus, firſt to rank all the 
| Creditors according to the Priority of their Dili- 
gences, without reſpe&ing the partial Grounds of 
Preference any one may have againlt another. 7 
enis 
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this firſt Operation will be aſcertained the Claims 


of theſe Creditors who ſtand free of Challenge. In 
the next Place, to adjuſt what will fall to any Cre- 


| ditor, in Virtue of partial Grounds of Preference, 


the Operation muſt go thus. Strike out the Credi- 
tor againſt whom the partial Ground of Preference 
is dire&ted ; what remains of the Fund unpre-occu- 


pied by the other Creditors not ſtruck at, belongs 


ro the Creditor Obtainer of the partial Preference. 
It need hardly be qualified here, that for what is 


drawn from the firſt Creditor A, by Virtue of the 


Conſent or Inhibition, he cannot recur againſt B; 
that would carry this Abſurdity, ro make the Inhi- 
bition or Conſent virtually operate agaidſt B, tho'in- 


| tended only againſt A. B*s Annualrent, ſecond in the 


Order of Time, entitles him to take up the ſecond 
Place ; this is his Situation, let A and C adjuſt their 
Preferences in the beſt Shape they can. It Cthurſt our 
A, that entitles not A to thurit out B : He muſt 
be ſatisfied to take up C's Place. But it is proper 


to be obſerved, Thar it will make no Difterence as 


to this Scheme, whether the partial Ground of Chal- 
lenge be conſidered as operating a dire& Preference, 
or only a perſonal Claim, or Ground of ReduQti- 
on. For, taking the Matter 1n either Shape, the 
Creditor who has the Ground of Challenge, muſt 


till be entitled to draw, as if the Debt againſt which 


the Challenge lies, were not in the Field. This Ob- 


ſervation ſuperſedes intirely the Neceſſity as to this 


Point of diſputing, whether an Inhibition give a 
dire& Preference, or be only a Ground of Redudi- 
on? Which poſſibly may be a Queſtion not eafi- 


ly determined from the Nature of that Diligence. 


Let us illuſtrate this Do&rine by another Ex- 


ample. 'The firſt we ſhall give is out of the Ro- 


1 3 malt 
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Man Law. The ſpecies fadi is this; 'a Perſon” bot- 
rows Money and for Security gives a Hypotheck, 
which the Creditor negle&s to regiſtrate. Thereat- 
ter the Debitor becomes a Tutor, whereby, by the 
Roman Law, his whole Goods become hypothecated Þ 
to the Pupil. Laſt of all he borrows another Sum, | 
and gives another conventional Hypotheck, which 
the Creditor regiſtrates. Whar gives Occaſion to 
the Difficulty here, is a Conſtitution whereby con- 
ventional Hypothecks regiſtred, are preferred to theſe 
ont regiſtred. Whence the unregiſtred Hypotheck 
Is 'preterred to the Legal, and the 'Legal to the 
Regiltred by Priorty of Time. (For a legal Hypo- 
theck need not be regiſtred ;) the regiftred Hypo- 
theck again 1s preferred to the unregiſtred. Let us 
as before ſuppoſe cach of the Debts = 4 the Fund 
= 6. "To extricate this, let us firſt adjuſt the real 
Ranking. By this Ranking the legal Hypotheck 
draws 2, not being concerned with the Ground of 
Challenge that the one conventional Hypotheck has 
againſt the other. All that the regiſtred Hypotheck 
can draw, ſuppoling the unregiſtred out of the Field 
is barely 2. The other remaining 2 is left to the 
unregiſired Hypotheck. This Scheme of Ranking 
falls "in preciſely with the one above-mentioned : 
And fo it ought, becauſe the regiſtring of C's Hy- 
potheck has "the ſame Efc& with his Inhibition 1 
againſt 4, or A's Conſcnt to his Preference. F 
Thus the Matter comes out, where the partial 
Grounds of Challenge operate a total Preference. 
"The Caſes fall next to be conſidered where theſe 
partial Grounds operate only a pari paſſu Prefe- 
rence, or ſuch like, which is the Caſe of Adjudica- 
tions within Year and Day. As for Example, we 
ſhall ſuppoſe A to be an Adjudger infeft, Ban An- 
nualrenter, 
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nualrenter, C a ſecond Adjudger pari paſſu with the 
firſt. 'In this Caſe, it is plain, all the ſecond Adjud- 
ger has to depend upon,'1s-whart remains of the Fund 
aiter ſatisfying the Annualrenter, and that Remain- 
der too, he muſt 'lay his Account to ſhare with all 
prior Adjudgers, and poſterior within Year. and 
Day. He can. be in no better Sitnation than it 4 
the firſt Adjudger were. poſterior to the Annual- 
. renter, or even were the laſt Adjudger, but within 
Year and Day. Whence it follows, 'That C the ſc- 
cond Adjudger in this Caſe can draw but half of 
the free Fund. that remains unpre-occupied - by 'B 
tne Annualrenter. "This Caſe is alſo reducible to 
the tormer, by taking it -in this Light, A the firſt 
Adjudger is preferable to'B.the Annualrenter, jand 
B the Annualrenter to C the ſecond Adjudger by 
Priority of Diligence, C the ſecond Adjudger 1s$ 
preferable to A the firſt Adjudger by: the A& 1661, 
not totally indeed, bur for the one Half. - And-ac- 
cordingly he draws that Halt as it -A' the firſt Ajud- 
ger were not in the Field, To illuſtrate this by an 
Example, let us, as formerly, ſuppoſe:the Fund =: 6, 
-each of tne Debts = 4; then A draws 4 1n Com- 
'petition with B, 'To B there remains 2, 'which -he 
retains 1n all Events. To C again 'there remains 
but 2 unpro-occupicd by *B, which at the ſame 
Time he muſt communicate with 4, upon Account 
of the pari paſſu Preterence , So, upon the whole 14. 
draws3, B2, C1. g 
In this View ot the Matter it is taken for igrant- 
ed, That the A& of Parliament bringing in 'Ajud- 
'gers pari paſſu does not 'give the ſecond Adjudger 
all Advantages as if his Diligence were truly -of 
the ſame Date with the firſt» Adjudgers; ſuca Fa- 
'your was ſurely not deſigned, . All intended by the 
| ed \ &t 
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A& to cut off that Preference, which firſt Adjudgers 
naturally have by Priority of Diligence ; fo that it 
levels the firſt Adjudger's Preference in Competiti- 
on with a ſecond, but gives no Privilege to a ſecond 
Adjudger in Competition with third Parties. « 
_ Having laid down the Rule and Method for de- | 
termining the Preferences among compeating Credi- þ 
tors, it will be proper in the next Place to add 
ſome other Examples to theſe aboye ſet forth. 
A an Annualrenter conſenting to C's Preference, 

B an Adjudger inhibiting betore the Contraction 
of C's Debt. ths 

C an Adjudper pari paſſu ſubje& to B's Inhibiti- 
an, and preferable to A by the Conſent, | 

Let us continue to ſuppoſe the Fund = 6, each 
of the Debts = 4. EE ETD 
In adjuſting the real Preferences, which fall firſt 
under Conſideration, A draws 4, and the two Ad- 
' judgers pari paſſu each of them draws 1. Next as 
'to the partial Grounds of Preference, B the Adjud- 
ger Inhibiter cutting out C by Virtue of his In- 
; hibition, muſt draw as he were not in the Field ; 
and fo takes 2, which 1s his ultimate Draught. C 
again muſt draw as A were not in the Field, which 
entitles him to no more but 2, being cut out of the 
other 4 by the inhibiting Adjudger. Theſe 2 C 
draws from A, and conſequently upon the ultimate 
Diviſion A draws 2, B 2, and C 2. 

Let us again ſuppoſe each of the Debts = 5, the 
Fund continuing = 6. In this Caſe A will draw 
'4, B1,andCu. _ | g 

Let now each of the Debts be = 6, the Fund 
continuing = 6, In this Caſe A will draw the 
whole, lg 8 
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Another Example may be drawn from 7. 16. Put 
potior. in Pign. A Debitor hypothecates his Fund 
firſt to A, next to B, in the laſt Place to C. Ina 
Competition bet wixt A and C, C1s unjuſtly pre- 
ferred ; but againſt this unjuſt Sentence there is no 
Appeal entred. C is alſo preferred to B; but up- 
on an Appeal B obtains Redreſs. In this Caſe it 
is demanded, how the Preterences are to be adjuſt- 
ed? Ais preferable to B, and B to C by Priority of 
Time, C again to A by the Sentence not appealed 


againſt, "This Caſe comes to be the ſame with that 


of three Annualrenters above-mentzoned, whereof 
the laſt has an Inhibition againſt the firſt. | 
Another Example may be given, which deſerves 


' well to be conſidered, 1720, An Afſignation intimate. 


240, An Arreſtment interveening betwixt the Afſig- 
nation and Intimation. 3tio, An Adjudication 
whereof the Citation was prior to the Arreſtment, 


| but poſterior to the Date of the Afſſignation. The 
 Subje& is the Rent of Lands, and the Partics all 


called together in a Multiple-poinding. Here the 
Arreſtment is preferable to the Aſſignation, Starr, 
T. Aſſignation, $ 44. The Aſſignation is preferable 


' to the Adjudication by Priority of Diligence. Dy- 


rie, 2d March 1637, Smith contra Hepburn. And 


' the Adjudication again to the Arreſtment upon the 
fame Account. Porbes, 26. Fune 1705, Steuars 
contra Steuart. How 1s this Matter to be extricat- 


cd? Here is a plain dire& Circle of abſolute real 
Preferences, founded all upon the ſame Medium, 


- which appears to be a plain dire& Inconſiſtence : 
For it comes to the ſame as if A ſhould be made 


preferable to B upon any one Medium, and B again 
preferable to A upon the ſame Medium. In all the 


| Circles that have hicherto caſt up, difterent Media of 


Pre 
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it may readily be, that A is preferable to B, Bto 
QC uporr one - Medium, and C again to A upon ano- 
ther Medium ;- or more ſhortly, that A is preferable 
to.B 4ipon one Medinm, and Bro upon another: 
As for Kinmpio; In two Inteftments of Annualrent, 
- whereof the laſt has an Inhibition that ſtrikes againſt 
the. firſt, A: is-preterable to B by Priority of Time, 
and: B again to A by his- Inhibition : But *tis in- 
conſiſtent that two Diligences can be mutually pre- 
ferable upon the- ſame Medium, which would in- 
ter this Abſurdity, "That from the ſame Medium two 
oppolite or inconſiſtent. Concluſions might be drawn, 
In' this Caſe the ſame Medium of Preference regu- 
lates the whole:Competition, /ciZ; the Priority of At- 
-tachment, or Nexays-realis upon the Subje&. Were 
this Medium carried ſteadily through, in comparing 
theſe Diligences with one another, 1t 1s: impoſſible 
there could be any Difficulty. The Matter becomes 
- mextricable by- this-alone, that in the Competition 
betwixt the Affiney- and Arreſter, the Arreſtment is 
ſuppoſed to make a Nexas realis upon the Subje& ; 
' whereas in Competition with the Adjudger, the Ar- 
* reftment is ſuppoſed 'only to be a perſonal Probibi- 
tion to the Debitor, and conſequently no. Nexus re- 
alis. No Wonder then, that two inconſiſtent Sup- 
poſtttons 1n the ſame Competition ſhould bring on 
an inextricable Circle, 'To evade this, if it be al- 
ledged, That an Arrcftment is preferable interveen- 
' Ing betwixt the Afſfignatien and Intimation, upon 
_ a Preſumption of Colluſfion betwixt the Debitor and 
 AfMeney, antedating the Afſignation in Order to 
- diſappoint the Arreſter. 'The An(wer is ready, 
170, There is no Ground in Law to infer ſuch 2 
Collufion with Reſpect ro a formal Right, ſolemnly Þ 
£x- 


Preference are brought in to make the Circle. Thus | 
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executed before Witnefles, granted for an onerous 
Cauſe. 2do. Any ſuch Preſumption of Colluſion 
- muſt neceſſarily operate in Favours of the Adjudger, 
as well as of the Arreſter, which yet was never pre- 
tended. "The Matter therefore muſt neceflarily come 
out in this Shape, either that Arreſtment makes a 
nexus realts, upon which Suppoſition, it muſt be 
preferable, in the preſent Caſe, both to Affigney and 
Adjudger ; or, that it makes only a perſonal Probibi- 
Zion, upon which Suppolition, both A figney and Ad- 
judger mult be preferable ro ir. That the laſt Sup- 
poſition is the Truth of the Matter, will appear, 
110, From the Nature and Stile of the Diligence. 
2do, From this indiſputable Poſition, That Arreſt- 
ment ſtops not a poſterior Poinding. 3ti0. From 
what is above laid down, that a poſterior Adjudica- 
tion is preferable to an Arreſtment. 


SECHS-1 
Of the Competition among Diſponees, &C. 


The Rules above laid down will apply equally to 
the Caſe of Diſponees, as to that of Creditors : 
There 1s no other Variety 1n the Caſes, but that of 
limited and unlimited. . And even Creditors come 
frequently to have unlimited Claims ; which hap- 
pen {ſo oft, as the Debt is equal to, or exceeds the 
Value of the Subje&: In which Circumftances 
they come to be preciſely upon the ſame Footing 
with Diſponees. In Competition among Diſponees, 
&c. real Preferences, and perſonal Grounds of Chal- 
lenge caſt up the ſame Way, as among Creditors : 
And the Rule muſt equally obtain in both, that the 
| perſonal Ground of Challenge is frequently cut 

i RE © down, 
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down, for Want of an Intereſt to plead it ; fo that 
jus tertii does equally regulate both Caſes. 

To thew this Conne&ion by an Example, let us 
ſuppoſe three Annualrenters, of which the laſt has 
an Inhibition againſt the firſt, Let the Fund be = 
6, and cach of Debts = 4. Upon this Suppoſition 
the Creditors will draw 2 4 Piece. But again, let 


each of the Debts be = 6, and upon this Suppolt- 


tion, the firſt Annualrenter will draw the Whole, 
notwithſtanding that the laſt Annualrenter is prete- 


rable to him, by vertue of his Inhibition: Which 


in this Caſe, it is jus tertii for the laſt Annualrenter 
to inſiſt upon, the Fund as tohim being intirely pre- 
ocupid by the ſecond Annualrenter; fo that, tho' the 
third Annualrenter ſhould prevail in his perſonal 
Challenge againſt the firſt, it would avail him 
nothing... 
Inſtead ot Annualrenters, let us now ſubſtitute 
Diſponees, and ir is obvious, the Reſolution mult be 
the ſame. lhe laſt Diſpoſition, tho' ſupported by 
an Inhibition, that ſtrikes againſt the firſt, cannot 


Prevail. The yus tertii lies againſt him, in reſpe& 


he can have no Benefit by the Challenge, the Fund 
being aircady preoccupied by the ſecond Diſpoſi- 
tion, | | | 

It is then the us Zertii that equally regulates 
both Caſes; which allows the perſonal Challenge to 
go no further, than the Challenger can ſhew a Bene- 
fit thereby. It will readily occur, That among 
Diſponees, this Bar of jas 7ertii. generally excludes 
the perſonal Challenge totally, the Fund being ſup- 
poſcd already preoccupied by ſome third Right, a- 
gainſt which the Challenge lies not: Among Cre- 


_ditors it 1s generally otherwiſe : For the third Right, 


againſt which the Challenge lics not, being PT; 
| all 
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{ and forthe moſt Part not abſorbing the whole Fund» 
| this of conſequence allows the perſonal Challenge a 
| partial Effect; as may be ſeen in all the Ex- 
amples above given among Creditors ; unleſs where 
the Debt of the interje&tcd Creditor has been equal 
to the Value of the Fund. And this 1s the only 
Varicty that does occur, in Application of the a- 
bove Rules to the Caſe of compeating Diſponees, 


; Let us now proceed to give otaer Examples upon 
| this Head, 


EXAMPLE I. 


Let us ſuppoſe, 1120. A Death-bed Deed com- 
pleated, but reducible by the Heir. 240. A ſecond 
Death-bed Dced, of the ſame Subje&, conſented to 
by the Heir. | 

The firſt Deed cuts out the ſecond ; the ſecond 
yr out the Heir ; and the Heir again cuts out the 

= 

To clear this Caſc, it muſt be premiſed, as a 
Thing taken for granted, that the Heir's Conſent 
here operates not a Conveyance of his Privilege, 
bur barely a Renunciation thereof, with reſpe& to 
the Right conſented to, It it did operate a Convey- 
| ance, there could be no Difficulty in the Queſtion, 
{ becauſe upon that Suppoſition, the Reduction would 
be comperent to the ſecond Diſponee, as well as to 
the Heir himſelf. Taking the Conſent then as ope- 
rating only a Renunciation, the Deciſion muſt come 
out in Favouss of the firſt Diſponee. He ſtands 
| firſt in the Order of Time; and as for the perſonal 
Challenge, competent to the Heir againſt him, the 
Challenge is barred by the yus tertii ; rhe interycen- 
ing Diſpoſition uence, to rendring it fruitleſs to 
EE 2 ">... 


the Heir, to inſiſt upon his Privilege. And thus it 
happens, that a Conſent or other Decd, deſigned in 
Favours of one, may yet accrue ſolely to the Benefit 
of another. Tu 


| 

| 
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1420. A baſe Infeſtment of Ward Lands. 2d, 
A publick Infefrmznt of the ſame, confirmed by 
the Superior, which excludes Recognition, 30, 
The Superior upon his Privilege of Recognition. 
This Caſe is plainly of the ſame Nature with the 
former. Ir is jus Zerti; for the Superior to plead 
_ upon his Recognition, becauſe he can have no Bene-. 
fit thereby 3 unleſs this Conſideration be brovght in ' 
to difference the Caſes, drawn from the Nature of 
Holdings, viZ. that a Superior has an Intereſt to 
chooſe his own Vaſlal; which may be alledged,as ſuffi- 
cient to found him in his Challenge againſt the baſe 
Intettment ; altho* he have no turther Inrercſt in the 
Quettion, but that he be Vaſſal whom he has cho- 
ſen, and whoſe Right he has conſented to. 'This 
Diſpute I ſhall leave iz medio, as a little foreign to 
the Subject in Hand. 
| Ir muſt here be taken along, That Recognition 
is underſtood only as a perſonal Privilege competem 
to the Superior. Were it zn 7pſo jure Nullity, the 
Deciſion at any Rate would go otherwiſe : Upon 
þ that Suppoſition the ſecond Diſponee publickly inteft, 
; - might tound upon it per Pol, VI. jus tertiz. 
$ 
| 


EXAMPLE II. 
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- 14860. A baſe Infcftment. >do. A publick Infett- 
ment. 370. The Supcrior in Right of Ward. 


In. 
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' In this Caſe, the publick Infeftment is good a- 

' gainſt the Ward, as holding of the Superior him- 

* ſelf; and therefore it is plainly gus 7ertiz tor the Su- 

perior, to inſiſt againſt the baſe Infettment, in ſo 

far as he is excluded from the Benefit of the Ward, 

by the pablick Infefrment : And therefore the baſe 
Infettment: will come out preferable. og 


EXAMPLE 1V. 


; 1120. A baſe Infeftment. 2do. Terce or Courte- 

| fy. 3tio. The Superior by Ward or Recognition. 

| In this Caſe allo, it 1s plain, that in ſo tar as the 
Superior is excluded, by the Terce or Courteſy, in 
ſo far will the baſe Intefrment have the Benefit 


| _ thereof. ET DAE = 
| 5X MPF LEY; 


1-799. An Adjudication with a Charge againſt the 
Superior. 2do. Voluntary Diſpoſition with Infeft- 
ment reducible, as being granted in curſu diligen- 
tix of the firit Adjudger. 3720. Adjudger within 
Year and Day of the firſt. | 

In this Caſe, the Diſpoſition excludes the ſecond 
Adjudication, and 1s excluded by the firſt, in fo far 
as the firſt would draw were the Diſpoſition not in 
the Field : And ſo it will come out, that the firſt Ad- 
judger will have the Half of the Fund, providing 
his Debt amount ſo high, and the Diſponee will en- 
Joy the Remainder, : 


EXAMPLE VL 


170, A Charge of Horning. 2do. An Afﬀigna- 
tion of a Bond to & Creditor, reducible by the Char- 
wy ger 


, 


om FYINCO VINCENTERM. 
ger, on the AA 1621. 370. Arreſtment thereafter 
laid on by a third Creditor, in Hands of the Debi- 
tor in the Bond. 
Here the Afſignation will ſtand good againſt Re- 
duction ; in reſpe& that it 1s us zertii, for the 
Charger to found upon 1t, being at any Rate exclud- 
cd by the Arreſtment. pr 


EXAMPLE VI. 


1920. An Adjudger with a Charge againſt the 
Superior. 2do. An Adjudger infett without Year 
and Day. 3tio. An Inteftment upon a voluntary 
Diſpoſition, which Diſpoſition 1s of a Date prior to 
the Citat:on in the Adjudications. + 
In this Caſe, the Adjudger inteft is preferable. 


EXAMPLE VI. 


1770. A perſonal onerous Bond. 2do. An Infeft- 
ment upon a poſterior gratuitous Diſpoſition, grant- 
cd in the Circumſtances of Bankruptcy. 3tio. An 
Intettment upon an Adjudication for an onerous 
Debt, contratted after the gratuitous Diſpoſition ; 
with which Adjudication the firſt onerous Creditor 
adjudging does not come in pari paſſu. 

| _ Here the gratuitous Diſpoſition comes out pre- 
fcrable. | = 


We ſhall conclude with ſome Deciſions, that have 
paſt upon this Subje&. 

An Inteftment of Annualrent, being after the 
firſt Appriſing, and before the ſecond, all three were 
brought in par: paſſu, being within Year and Day, 
the Statute being new and gubious. Nair 6 Fe- 

7 ruar] 
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bruary 1673. Brown contra Nichols, 'This Caſe is- 
handled above. D ” | 

The next Decifion I ſhall mention, is the Com- 
petition amongſt the Creditors of Langtoun, 20. 
 Fanuary 1709. This being a curious Caſe, and 
pretty ſtifly debated, I fhall give 1t at full Length, 
as ob(crved by a very eminent Hand, | 
 Langtown's Afﬀairs having gone into Diſorder, in 
the Beginning of the Year 1690; about the "Time 
of his Retiring, he grants many heritable Bonds of 
Corroboration, whereupon Infctrments followed, be- 
fore any Adjudications could be expede; and there 
were alſo many Inhibitions, ſome older, ſome later, 
before the granting of ſeveral of theſe Bonds of Cor- 
| roboration; and the Creditors did all generally ad- 
| judge, within'Year and Day. 'The Debts and Di- 
| ligences did far exceed the Debitor's Eſtate : 
Whereupon a Competition of Creditors ariſing, ſe- 
yeral Queſtions did occur, which had never former- 
ly been determined, eſpecially in the Ranking of 
ſimple, and inhibiting Adjudgers, and Annualren- 
ters; which Queſtions were pled and determined, 
without Names of Parties, but upon the Nature of 
their ſeveral Rights and Diligences. 

For the Annualrenters it was alledged, That their 
Infeitments of Annualrent, being prior to all the 
| Adjudgers, they were preferable, and their Annual- 
| rents payable in the firſt Place, before an Adjudger 
| coulddraw any Share of the Rents. | 
| And for the Inhibiters, that the Sums in their 
| Inhibitions muſt be fully ſatisfied betore the poſte- 

rior Annualrenters could draw any Share.  _ 

And tor the {imple 'Adjudgers on Debts anterior 
to the Inhibitions, that the {aid Inhibitions could 
fot be any ways prejudicial to their Debts, but 
i that 


4 


"_ 
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ger, on the A 1621. 3tio. Arreſtment thereafter 
laid on by a third Creditor, in Hands of the Debi- 
tor in the Bond. Ns 
Here the Afſignation will ſtand good againſt Re- 
duction ; in reſpe& that it 1s jus zertii, for the 
Charger to found upon it, being at any Rate exclud- 
ed by the Arreſtment. | 


EXAMPLE VI. 


1-20. An Adjudger with a Charge againſt the 
Superior. 2d0. An Adjudger infett without Year 
and Day. 3tio. An Inteftment upon a voluntary 
Diſpoſition, which Diſpoſition is of a Date prior to 
the Citation in the Adjudications. - 

In this Caſe, the Adjudger infeft is preferable. 


EXAMPLE VI. 


170. A perſonal onerous Bond, 2ds. An Infeft- 
ment upon a poſterior gratuitous Diſpoſition, grant- 
cd in the Circumſtances of Bankruptcy. 3tio. An 
Intettment upon an Adjudication for an onerous 
Debr, contratted after the gratuitous Diſpoſition ; 
with which Adjudication the firſt onzrous Creditor 
adjudging docs not come in par; paſſu. 


Here the gratuitous Diſpoſition comes out pre- 


We ſhall conclude with ſome Deciſions, that have 
paſt upon this Subje&, _ Wy 
| An Infeftment of Annualrent, being after the 
firſt Appriſing, and before the ſecond, all three were 
brought in pari paſſu, being within Year and Day, 
the Statute being new and gubious, or þ Fe- 
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bruary 1673. Brown contra Nichols, 'This Caſe is- 
handled above. Ry : 

The next Decifion I ſhall mention, is the Com- 
petition amongſt the Creditors of Langtoun, 20. 
Fanuary 1709. This being a curious Caſe, and 
pretty ſtifly debated, I ſhall give it at fall Length, 
as obſcrved by a very eminent Hand. b: 

Langtoun's Afﬀairs having gone into Diſorder, in 
the Beginning of the Year 1690; about the 'Time 
of his Retiring, he grants many heritable Bonds of 
Corroboration, whereupon Infettments followed, be- 
fore any Adjudications could be expede; and there 
were alſo many Inhibitions, ſome older, ſome later, 
before the granting of ſeveral of theſe Bonds of Cor- 
roboration ; and the Creditors did all generally ad- 
judge, within'Year and Day. The Debts and Di-_ 
ligences did far exceed the Debitor's Eſtate : 
Whereupon a Competition of Creditors ariſing, ſe- 
yeral Queſtions did occur, which had never former- 
ly been determined, eſpecially in the Ranking of 
fimple, and inhibiting Adjudgers, and Annualren- 
ters; which Queſtions were pled and determined, 
without Names of Parties, but upon the Nature of 
their ſeveral Rights and Diligences. = 

For the Annualrenters it was alledged, That their 
Infeitments of Annualrent, being prior to all the 
| Adjudgers, they were preferable, and their Annual- 

rents payable in the firſt Place, before an Adjudger 
could draw any Share of the Rents 

And for the Inhibiters, that the Sums in their 
Inhibitions muſt be fully fatisfied betore the poſte- 
rior Annualrenters could draw any Share. 

And tor the {imple Adjudgers on Debts anterior 
to the Inhibitions, that the ſaid Inhibitions could 
fot be any ways prejudicial to their Debts, but 
Fo that 
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that they, as Co-adjudgers with the Inhibiters, 
ought to draw the ſame Share, as if no Inhibition 
had been uſed. 

Theſe ſeveral Propofitions were all ſeverally 
founded upon known Principles of Law, in cafe of 
. Competition betwixt any two of the three con- 
tending Parties, but not reconcileable to one ano- 
ther in the Competition of ſimple and adjudging 
Inhibiters and Annualrenters, which was the Cafe 
that lay before the Lords to be decided. 

The Lords after many Hearings in preſentia, 
and very mature De&liberation and Reaſoning 
_ amongſt themſelves, did, at laſt, come to eſtabliſh 
certain Rules for determining the preſent Queſtion, 
and the like that might occur in other Proceſſes of 
Ranking, which of late had: fallen to be more fre- 
quent, and the Decifions more accurate, in Re- 
ard of the late Aas of Parliament, anent the Sale 

of Bankrupts Eſtates. 

The Ruies eſtabliſhed by the Lords were theſe. 
Firſt, That an Inhibiter-adjudger did not fimply 
reduce poſterior Annualrenters, but only in as far 


as theſe Annualrenters were prejudicial ;to the Inhi- 


biter; And found, That Inhibiters would draw 
{ach a Share of the Rents, or in caſe of Sale of the 
Property of the Eſtate, as would have belonged to 
| them, if no poſterior voluntary Rights had been 
granted ; And found, That anterior Creditors ad- 
judging within Year and Day of rhe Inhibiter, could 
not be prejudged by the Inhibition, but that ante- 
rior Creditors adjudging would draw the ſame Share 
of the common Debitor's Eſtate, as if there had 
been no Inhibition uſed. 

By this Decifion the Inhibiter did not obtain 


full Payment of the Sums in the Inhibition __ 
the 
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the Annualrenter could draw any Share, nor did 
rhe Annualrenter loſe all, bur. a YVart only ; - nor 
was th: Annualrenter allowed to recur upon Ad- 
judgers for anterior Debts for making up that 
Share, which the Inhibitcr reduced and cut off. 

As for Example, ſuppoſe the Caſe, 'Thar the Sub- 
je& aftefted 1s worth 12000 Merks, and that there 
are three Adjudgers pari paſſu for 5000 Merks cach, 

and one Annualrenter cftciring to 6000 Metks, 
and that one of the Adjudgers is alſo an Inhibicer 
before contracting the Annualrenter's Debr ; the 
Diviſion falls thus. The three Adjudgers for equal 
Sums, do firſt divide the 12000 Merks in cqual 
Parts, whereof each draws 4000 Merks, arid there- 
by loſe each 1000 Merks ; the Annualrenter being 
a common Burden on the Subj afteaed, and pre- 
fcrable to all the Adjudications, claims 2000 Merks 
from cach of the three Adjudgers, as a Stock effcir- 
ing to his Annualrenr; bur the inhibiting Adjudger 
ſtrikes off his Claim, by virtue of his Diligence of 
Inhibition ; bur the poſterior Adjudgers having no 
Defence, the Annualrenter draws 2000 Merks from 
each of them, whereby the inhibiting Adjudger 
gets his full third Share with the Co- does but 
loſes 1000 Metrks of: his whole Sum, and the An- 
nualrenter loſes 2000 Merks, and gets 4000 Merks, 
and the Co-adjudgers get cach 20co Mcrks of the 
remaining 4000 Merks. 

According to this Rule, the Lords did uniformly 
determine 11 "all ſubicquent Rankings and Sales for 
ſeveral Years; And the Rules are found practicable 
in all the Varicty of Caſcs that did occur in the 
ſ:ycral Proceiles of Sale, which have been very fre- 
quent ſince that Time. Bur thercaiter in thc Caſe 
of Garridden, there happened a ſpecial Circumitaice, 


| F wick 
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which had not been pled when the Rule was efta- 
bliſhed, and ſome Alteration had alſo happened on 
the Bench fince that Deciſion ; whereupon the whole 
Foundation ot that Rule and Decifton was called 
in Queſtion, and often debated in preſentia, and 
ſeveral Bills; And after a Review and full Confide- 
Tation of the Caſe, the Lords did proceed upon the 
_ Foundation, and firengthned the former 
Rule. YE 
 Carridders Caſe occurred in the Competition of 
the Credirors of Cockburnspath, a Part of Ni- 
colſon's Eſtate ; and he being an Inhibiter, and alſo 
an Adjudger within Year and Day, the Lords 
found his Adjudication null ; But he inſiſted as In- 
hibirter for reducing the Right of ſeveral Debts after 
"his Inhibition, whereon Adjudication had been 
led within Year and Day of other Adjudgers on 
Debts anterior, alledging, That he could not be. 
wholly excluded, while theſe Adjudgers on poſterior 
Dcbts were admitted to a Share of the Price ; for 
he could ſtill adjudge, whereby his Adjudication 
would be drawn back to his Inhibition, and always 
be preferable to ſuch Adjudgers, whoſe Debts were 
poſterior to his Diligence. 
'To which it was anſwered, "That his Adjudica- 
tion could afford him no Share, becauſe ſetting aſide 
all the poſterior Creditors, the Diligences on ante- 
rior Debts were tar beyond the Value of the Sub- 
3<& of the Competition ; And ſeeing his Inhibition 
could not prejudge theſe anterior Debts nor Dili- 
* gences, it afforded no Prejudice to him that poſte- 
'rior Creditors by their Diligence came in pari paſ/n, 
to get a Share with anterior Creditors ; becaulc, 
tho” theſe poſterior Debts had never been contract- 
ed, Carridden was utterly excluded, and w_ 
| 1C10N 
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bition was only a prohibitory Diligence ; where= 
upon he could not reduce poſterior Debts ſimply, 
but in ſo far as they were prejudicial to his Debt ; 
and his After-adjudication could not ſtate him in 
the Caſe of theſe poſterior Annualrenters, ſo as to 
make the Benefit of their Annualrents accreſce to 
him. = | 
Upon the ſeveral Debates in that Caſe, the Lords 
at laſt, by their Interlocutor 15th February 1698, 
found, That an Inhibiter cannot be prejudged by 
poſterior Debts, nor anterior Creditors prejudged 
by an Inhibiter ; And found, That the contra&ing 
of Debts after an Inhibition could not be profitable 
to an Inhibiter, nor does their Diligence accreſce 
| to him, and that therefore Carriden could draw no 
* Share of the Price of Cockburnspath. 
According to theſe Rules, all the Rankings 
have ever proceeded uniformly without any Contra- 
dition. But of late in the Competition of the Cre- 
| ditors of Langtoun, that Rule was again called in 
} Queſtion; And upon a Petition, ſeveral Times 
* moved by the Inhibiters, a Hearing allowed 7 
preſentia, in which it was alledged, 'That the Rule 
above ſet down could not conſiſt with the true Ef- 
fe& of an Inhibition, which was.not only a prohi- 
bitory, but a preparatory Diligence, and that an 
Adjudication coming after, whether within Year 
and Day of other Adjudgers or not, was always to be 
drawn back to the Date of the Inhibition, ſo as to re- 
move all poſterior Annualrents or other Diligences on 
poſtcriorDebts, and theſe being removed, tho Inhibiter 
fcll ro come in to get the full Payment of the Nebts 
in his Inhibition, at leaſt to the Extent of the va» 
luntary Rights; and then the Annualreater, being 
preferable by the Nature of his Righr and Security, 
L.-4 | came 
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came in the next Place to get the tull Payment pre- 
ferable to poſterior Co-adjiidgers, As for Example, 
In the Caſe tormerly ſtated of a Subject to the 
Value of 12000 Merks, and three Adjudgers for 
5000 Merks each, and an Annualrenter effeiring 
to 6000 Merks ; the Annualrenter, as preferable, 
draws firſt his Share, ſciZ. 6000 Merks, which is ſet 
alide ;. ſo the remaining 6000 Merks being divided 
An three, each Adjudger gets 2009 Merks ; But 
the inhibiring Adjudger recurs upon the Annual- 
renter by virtue of his Diligence, from whom he 
draws zooo Merks more to make up his 5000 
Merks ; then the Annualrenter, by the Nature of 
his Right being preferable to the Co-adjudgers, re- 
Curs on them, from whom he draws the ſaid 3000 
Merks ; ſo remains only to the Co-adjudgers 1000 
Merks. 

For inforcing this the laibiter inſiſted upon the 
Nature of the Diligence, alledging, That the Ad- 
judger's Diligence reach'd nothing but the Rever- 
fion over and above the Annualrent, which was 
preferablz upon every Part of the Subje& adjudged ; 
and therefore the Inhibiter getting his full Share by 
virtue of his Adjudication and Inhibition, the An- 
nualrent lay upon the Shares of the Co-adjudgers ; 
and it oftcn happens, that an Inhibiter gets a bet- 
ter Share, by Reaſon of poſterior voluntary Rights, 
than he would have bad without them. As for 
Example, Suppoſe that in place of a Right of An- 
nualrent, a poſterior Creditor had obtained either 
& proper Wadſcr, or a redeemable Right of a Part 
of the Debitor's Eſtate, and being thereupon in- 
feft was preferable to the poſterior Adjudgers, in 
| that Caſe the Inhibiter would have an equal Share 
with the Co-adjudgers, ik vithin Year and my 

an 
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and what were wanting would be made up to him 
by affe&ting the Wadfſet or Right of Property made 
after his Inhibition, whercin the Co-adjudgers would 
have no Share nor Intereſt, and by that Means the 
full Sum in the Inhibition would be made up, -'and 
he 4n a much better Condition than he would have 
been, if no poſterior Right had been granted. And 
ſuppoſe again, That this Inhibiter had not ad- 
Jjadged within Year and Day, he would indeed 
have had no Share in the Reverſion or Supcrplus 
with prior Adjudgers, but his Diligence would have 
been drawn back to procure to him tull Payment of the 


| Sums in his Inhibition, at leaſt ſo tar as the Value 


of the poſterior voluntary Right did extend to; And 
there is no Reaſon that the Caſe of an Inhibiter 
ſhould be worſe where there is a poſterior Annual- 
rent, than it would be if no proper Wadſet or pat- 
tial Right Had been granted. | 

To all which it was anſwered, That the Rules 
| above laid down are moſt juſt and cquitable, and 
nothing marerial objected. 

The fundamental Rules are, 1720, That an In- 
| hibiter cannot be prejudged by poſterior Debts. 
2do, That an anterior Creditor can no ways be pre- 
judged by an Inhibition ; whereas by what's now 
pled, an Inhibition would ſtrike more efteually a- 
gainſt the prior Creditor than the poſterior Annual- 
renter ; For tho” the Inhibiter recurs upon the An= 
nualenter as poſterior, the Annualrenter recurrs a- 
gain upon the Adjudgers whoſe Debts were con- 
tracted prior to the Inhibition, by which Means the 
Annualrenter loſes nothing, tho* the Inhibition 
ought only to ſtrike againſt poſterior voluntary 
Deeds, and the Adjudger on prior Debts is at the 
whole Loſs, albeit it be a moſt certain Principle, 
| TID that 
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that an Inhibition has no imaginable Efte& againſt 
anterior Debts, and Diligences following thereupon : 
So that there muſt certainly be a Fallacy in that 
Reaſoning, and there is no Manner of Myſtery, or 


the feaſt Difficulty in finding where th: Fallacy lies, 
_ 4/2. an Inhibition is no Ground Redu&ivun of po- 


Kerivr Debts ſimply to anull them, but only in ſo 
far as they are prej.dicial to the Debt in the Inhi- 
bition, that is to ſay, in ſo far as the Inhibiter falls 
to draw a leſs Share of the Eſtate or Rents thercof, 

than he would have obtained if no poſterior vo» 
luntary Deed had been done: And an Inhibition is 
merely a prohibitory Diligence for removing the 
Prejudice of poſterior Deeds, but docs not give 


any poſitive Right, nor ſtate the Inhibiter Adjudger 


in Place of the Annualrenter, ſo as to draw a Share 


| by Virtue of the Right of Annualrent as the In- 


hibiter muſt acknowledge by his own Argument ; 


for if the Inhibiter came in Place of the Annual- 


renter, that is to ſay, if the Right of Annualrent 
did accreſce to the Inhibiter, then the Inhibiter 
getting Payment in the Right of the Annualrent 
would extinguiſh the Annualrent, and conſequently 
the Annualrenter could never recur upon the Co- 
adjudgers. So that the Scheme offered by the Inhi- 
biters 1s inconſiſtent with Law and Reaſon in every 
Circumſtance ; For the Inhibiter can never have 
what was competent to the Annualrenter, but by 
coming in his Place, and cauſing the Annualrent to 

accreſce, which were a Notion abſurd and incon- 
ſiſtent. And what's urged, that an Inhibition is 
not only a prohibitory but a preparatory Diligence, 
is 2 new invented Notien never heard of in any 
former Cafe, and without any Foundation in 


Law. ---: 


And 
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And, whereas it is alledged, That in the 
Caſe ot a proper Wadſert, or a partial Right of Pro- 
perty after Inhibition and before the Adjudications, 
the Inhibiter ſtrikes out the poſterior Wadſetter 
or Purchaſer, and comes in his Place ; from which 
*tis inferred, 190, That an Inhibiter -may have 
Advantage by poſterior voluntary Deeds. 2do, 
What muſt be acknowledged to be in the Caſe of a 
proper Wadſct or an irredeemable Right of Proper- 
ty, ought alſo to hold in the Caſe becwixt the com- 
peting Annualrenter and Inhibiter, = oy 
It 1s anſwered, That in the Caſe propoſed, an 

Inhibiter may have an accidental Advantage in the 
Competition with other Creditors by poſterior vo- 
luntary Deeds; Fer the Inhibiter would not only 
have a Share with the Co-adjudgers in the Reverſion 
of the Dcbitor's other Eſtate, but further would af- 
f& the Lands irredeemably diſponed or wadſet af- 
ter his Inhibition, but cannot have the like Benefit in 
the Caſe of an Annualrenter, and it often happens, 
that by a Competition a greater Benefit ariſes to 
ſome Creditors than would do, if ſome of the Par- 
tics competing were out of the Field ; becauſe in a 
Competition of many Creditors, there muſt be ge- 
neral Rules and Foundations in Law with Regard 
to the Rights and Intereſts of the ſeveral Credi- 
tors competing, which alter, it the Rights of ſome 
of theſe Creditors be drawn out of the Field, As 
for Example, In the Competition betwixt an Inhi- 
| bition and a-poſterior voluntary Right without the 
| Concourſe of other Creditors, the Inhibition is al- 
| always preferable ; but in the Competition of many 
other Creditors, the Inhibition may happen to be 
totally excluded, and poſterior Rights get a Share. 

| RE To 
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To apply this to the Caſe propoſed, a' proper 
Wadſctter, or a Right of Property of a Part of the 
Debitor's Eſtate, does wholly ſeparate and ſet a- 
part the Wadſet Right or the Property from the 
Debicor's Eſtate in Competition with poſterior Ad- 
Judgers, whereby they are intirely excluded ' from 
that Wadlet or Right of Property ; bur quoad the 
Inhibiter, the Wadſert or Right of Property is null, 
and theretore the inhibiting Adjudger removing the 
voluntary Right by his Inhibition comes to receive 
the Benefit of the voluntary Right ſo far as 1s 
wanting to him by his Diligence in Competition 
with Co-adjudgers or other Creditors: Whereof the 
Reaſon is plain, becauſe ſuch voluntary Rights do 
In the firſt Place wholly exclude Adjudgers not In- . 
hibiters, and then the Competition falls ſingly be- 
twixt Inhibiters and poſterior Purchaſers; and in 
the Competition of theſe rwe, the Inhibiter is ever 
preferred; but that makes nothing to the Advantage 
of what is now urged to be a Rule in the Competi- 
tion of ſimple and inhibiting Adjudgers and An- 
nualrenters. For, CR 

1970, The poſterior Wadſetter or Purchaſer ſo 
excluded does not recur upon the poſterior Ad- 
judgers, but only ſuffers the Loſs' as having reſted 
upon voluntary Rights without Diligence ; and 0 
the Rule above ſet down, 'That prior Creditors arc 
not prejudged by the Inhibition, ſtands ſtill good, 
whereas in the preſent Debate ir is alledged, That 
as the Inhibiter recurrs upon the Annualrenter ; fo 
the Annualrenter alſo recurrs upon Adjudgers and 
anterior Debts. - 

2do, There is a maniteſt Diſparity betwixt the 
Caſe of an Annualrenter and a proper Wadſetter er 
Purchaſer of a Part of the Debitor's Eſtate by an 

1rrc- 
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irredeemable Right ; for the laſt rwo dv iatircly di- 
vide and ſeparate the Wadfſet or irredeemable Right 
from the Remainder of the Debitor's Eſtate, and 
thereby does wholly withdraw his Purchale from 
the poſterior Adjudgers; whereas an Annualrent 
Right reſembles a Servitude, and is- a Burden con- 
fiſting with the Property, and afte&ing every Part 
thereof; and therefore the poſtertor \djudgers carry 
the Property fo aftefted : And when thele A.djudgers 
divide the Property or the Rents, the Annualrent 
which lies as a Burden is equally proportioned a- 
mongſt the' Adjudgers according to their Dividend; 
- But that Proportion of the Annualrent which falls 
upon the” Share of the inhibiting Adjudger is ſtruck 
off, whereby 'he gets the {ame Share that would 
have fallen to him 1f there had been no Annualrcnt, 
and becauſe the ſaid Share of: the Annualrent- is cut 
. off by the Diligence of an Inhibition, the Annual- 
'renter is at a Loſs, and cannot recur upon the  Ad- 
-judgers:who did nor inhibii,, bÞccaaſe the Inkibicion 
can no more prejudge anterrr Crediters than po- 
ſterior Decds can prejudge the Inhibiter. As for 
Example, In the Caic above ftated oft a Competiti- 
on for a Stock of 12v08 Merks, the three Ad- 
judgers pari paſſuy tor 5000 Merks - each get only 
4000 | Merks, and the Annualrenter cticiring to 
6000 Merks, gets 2000 Metks irom each of the 
two Adjudgers who d1d not inhibit, but draws no- 
thing trom the Inhibiter, as being aſter his Diligence, 
And ſuppoſe again, That the Inhibiter were not. 
pari paſſu with the other two Adjudge:s, but Year 
and Day after them, thcie two Adjudgers would firſt 
draw their full 1066009 Merks out oi the common 
Stock, whereby thcre would remain 2020 Micrks to 
the Annualrenter, and then the Annualrenter wouid 
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' draw his other 4000 Merks froni the two firſt Ad- 
' Judgers which would make up his whole Annualrent, 
but the Inhibiter who was not within Year and 
| Day would reduce the Annualrent in fo far as ex- 
tended to the 2000 Metks more than fell to the 
-firſt two Adjudgers, becauſe tho? the firſt two Ad- 
- judgers were preferable as to their 10000 Merks, 
and in ſo far as the Annualrenter draw from them, 
_ the Inhibiter was not prejudged, yet as to the 
' Superplus of 2000 Merks, the Comperition falling 
| betwixt the Inhibiter and a poſterior Annualren- 
ter, the Inhibiter is intirely preterred. But ſup- 
» poſe again, That there were three Adjudgers pari 
 paſſu {till for 5000 Merks, and an Inhibiter Ad- 
- judger, Year and Day after, for the like Sum, 
and an Annualrenter as formerly; in that Caſe, 
' the three Adjudgers on anterior Debts would each 
- draw 4000 Merks, and the Annualrenter would 
draw 2000 Merks from each of them, and ſo ob- 
"rain full Payment, and the Inhibiter Adjudger not 
within Year and Day would get nothing, albeit the 
- poſterior Annualrenter gets all, as was found in the 
' forecited Caſe of Carridden, becauſe the Inhibiter is 
"not prejudged by the Annualrenter who can never 
compete it the Queſtion were betwixt them two ; 
' but the whole Stock being afte&ed and exhauſted 
by preferable Adjudications for anterior Debts, the 
1nhibiter 15 thereby effeEually excluded by his own 
' Negligence and the Diligence of the other Creditors, 
and 1s noways prejudged by the Annualrenter who 
by his Preference to the Co-adjudgers gets his full 
Annualrent, which the Inhibiter ought not to envy, 
and can not quarrel the Annualrenter's Advantage, 
not being in Detraud and Prejudice of him, And 
thus it happens, that in the Competition of many 
Ew8 0; Mes | Cre- 
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Cendicors, the Diviſion being made according to 
Foundations and Principles of Law, a voluntary 
Right obtains Preference and Payment, when an 
anterior Inhibiter 1s wholly excluded,not by the An- 
nualcnter, but by other competing Creditors ; and 
it is a miſtaken Notion of the Import of an Inhibi- 
tion, to imagine, that an Inhibition gives any poli- 
tive Right, or that the Inhibiter is prejudged as 
long as he gets not his full Payment pretcrrable to 


_ poſterior Annualrents ; for the Effe& of his Dili- | 


gence 1s only that he do not get leſs than 1t theſe 
Annualrents had not becn granted, or that in Com- 
petition with voluntary Rights alone, and without 
the Intervention of other competing Creditors, the 
Inhibiter 1s always preterred to the voluntary Right; 
But where other Creditors come in pars pay/u, or 
arc preterable to the Inhibiter, and poſtpon<d to the 
Annualrenter, every Creditor draws his Share ac- 


cording to the Nature of his Right and Diligence, 


| The Lords found, That in the Competition of ſimple 
aud inhibiting Adjudgers and Annualrenters, the 
_ aubibiting Ad as 1 could only reduce the poſterior 


Annualrent, in ſo far as he was thereby prejuaged ; 


aud that be could not claim full Payment of the 
Sums in his ITnbiwition, befere the Aunualrenter 
could draw any Share in the ſaid Competition, but 


_ could ouly draw ſuch a Share of the Annualrents or 
. Price as he would have drawn, if there had been 


0 poſterior Annualrent or voluntary Right. 


The Eſtate of Tofts being ſold art a publick/Roup, 


and the Decrcet of Ranking remitted to an Ac- 


comptant, to draw out a Scheme of the Diyiſion <{ 


the Price amongſt the Creditors, an Obj:&ion was 
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ſtarted *againit the ' Scheme, to underitand which, 
the toliowing Fact is neceflary to be known. 1m, 
Suſanna HBeiſhes nad an inhibition in the 1672, 
and 'Adjudication upon - the ſame Ground of Debt 
m 1685. 2doy, Kyippenroſs had an Inhibition in 
the 1673, with an {heritable Bond of Corrobora- 
tion and Infeirment in- the 1679, which Infeftment 
was itruck at by. Suſanna Belſhes her Inhibition: 
3tio, A St of Annuvalrenters, ſome prior, ſome po» 
ſterior ro Kippetivoſs, but all of them ſtruck at by 
his Inhibition. 4to, A Sett of Adjudgers in the 
I685, coming in pari paſſu with Suſanna Belſhes 
her Adjudication, ſtruck at by neither of the Inhi- 
| bitions *£'o reduce this Caſe to its ſimpleſt "Terms, 
and to throw off extraneous Circumſtances, Krippenu- 
0/s's Inhibition, and! the Effe& thereof was firſt 
_ conlidered ; which ſtriking only againſt the poſterior 
Annualrenters, the Caſe was taken up, as it theſe 
Annualrenters were not in the Field : And at the 
ſame Time, the Inhibitton itſelf was laid aſide, 1t 
having thus got its full Efte&, by throwing out of 
the Ficid every Right it ſtruck againſt, This being 
premis'd, the Caſe redue'd to its ſimpleſt Terms 
came out thus, 1929, An Infeitment of Annual- 
rent, ſciz. Kippenr6ſs's.” - 2do, Poſterior Adjudgers 
coming in pari pafſu; of which Adjudgers, one, 
foiZ. - Suſanna Belſnes, has an Inhibition that ſtrikes 
againſt the Iniefrment of Annualrent. = : 
_ The Queſizon 1s, How are theſe Creditors to 
draw their Proportions ? The Annualrenter is rank- 
ed primo loco; and the Inhibiter, without doubt, 
draws trom him whatever ſhe could draw, were he 
not 1n the Field. So far the Matter is clear. Bur 
now the Diſpute comes, Can the Annualrenter re- 
Cur againſt th? other Adjudgers againſt whom 5s 
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Inhibiti\n ſtrikes nor for any Share of what was 
| drawn from-him by the Tohibition 3 ? The Scheme 
| ſays No; the Obje&or ſays Yes. 

To go to the Foundation of this Matter, ic muſt 
be caretully attended to, that an Inhibition is in 1t- 
ſelf no. real Right, gives no Preference in the Sub-» 
je&, not beings "dire&ted again{t the Land but againſt 
the competing ; Creditors, {uch of them as 1t ſtrikes 
againſt, In a Word, being but a perſonal Prohibi- 
tion dire&ted againſt Creditors, it aftords only a 
perſonal Challenge, which does not alter or difturb 
the real Preferences. 

For Example, It there be three Annualrenters, A, 
| B, C, follo ving one another in the Order of Time, 
| and ranked accordingly : Let us ſuppoſe that C, the 
| laſt Annualrenter. . has an Inhibition ſtriking againſt 
A, the firſt Annualrenter. Let the Eſtate be 809, 
and the Value of each of the Annualrent Rights 
490: In this Caſe the Method of drawing can be 
no other but this. A, the firſt Annualrenter, is pre- 
ferred primo loco, and draws his whole Sum, viz. 
400. By which his Annualrent-Right falls to be ex- 
tinguiſhed by Payment. B, the ſecond Annual- 
renter, draws all that remains, being other 400. 
And thus ſo far as concerns the real and dire& Pre- 
ferences, C, the laſt Annalrenter, is cut off, and 
draws nothing. But then -when we £0 to conſider 
the Pretences, that one Right or Diligence may 
have againſt another, which my Lord Stazr terms, 
Page 649, The partial Reaſons: of ReduFion; we 
find that C has an Inhibition againſt 4, and there- 
fore muſt draw from him whatever he would have 
drawn by Verrue of his Annualrent-Right, had A 
never exiſted, which is no leſs than his 400. And 
thus the ultimate Diviſion comes out. B gets 409, 
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94 FINCO PINCENTEM. 
C gets 400, and A gets nothing. Now in this 
Caſe the Objecor mult ſay, that A recurs againſt 
B tor what was drawn from him by the Inhibiter, 


which lands in giving C 400, A 4oo, and B 


nothing. And he comes at this Concluſion by con- 


ceiving C, by Virtue of his Inhibition, preferable in | 


the firſt Place, A in the ſecond Place, and B in the 
laſt Place, which is plainly fallacious. 190, Be- 
caule an Inhibition, as ſaid is, gives. no real Prefe- 
rence. 2do, Becaule it 1s evident, let A and C ad- © 


Juſt their Preferences, as they beſt can, that B, the 


fecond Annualrenter, againſt whom the Inhibition 
ſtrikes not, muſt poſſeſs the ſecond Place. So that 

if we ſhall allow C, by Vertue of his Inhibition to 
take up the firſt Place naturally due to A, that 
cannot harm B. A being thus beat out of- his 


Place, cannot diſpoſſeſs B, but muſt upon that Sup= 


poſition fall back to the laſt Place, And were this 


| otherwiſe, great Abſurdities would | follow. Ac- 


cording to the Qbjefor's Scheme, as was juſt now 
demonſtrated, the Eſtate being 800, and each of the 
Aunnualrents 400, C, the Inhibiter, draws his whole 
Claim, A his whole Claim, and B gets nothing 
at all. Whar is this bur to ſay, that the Tnhibitt- 
on excludes B, tho” it has no Cauſe of ReduKion 
againſt it, and preſerves A, tho? it is againſt A on- 


| ly that it ſtrikes. 


There 1s another Cafe which tends much to illu- 
ſtrate this Doctrine. Let us ſuppoſe a Liferentrix 
who, having the preferable Right upon the Eſtate, 
conſents to the Preterence of another Creditor, which 


Wives are frequently led to do. Let us ſuppoſe, at the 


ſame "Time, a third Creditor who has an [nfeftment 
of Annualrent interj<Qed betwixt the Liferent-Right 


and the Right conſented ro. *Tis plain that the 


Con= 
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Conſent here alters nothing of the real Preferences. 
"The Liferentrix falls to be ranked primo loco, the o- 
ther Creditur ſecundo loco, and the Right conſented 
to ultimo loco. And in that Order they muſt draw 
their reſpe&ive Proportions, and the Eſtate of Con- 
\ ſequence be disburdened. The Right indeed rank- 

ed in the laſt Place, by Vertue of the Conſent, muſt 
draw from the Liferentrix whatever it would have 
drawn, had the Literentrix not been in the Field. 
' But ſure this could never intitle the Liferenttix to 
recur againſt the Annualrent ranked in the ſecond 
Place, whoſe Right the Conſent harms not. As to 
him, the Conſent 1s res inter alios, which can nei- 
ther hurt him or do him Service. The Foundation 
of Law is preciſely the ſame in the Caſe of Inhibiti- 


on. The Efe& of which is reſtridted againſt the 


Creditors which it {trikes at ; and in no Caſe can 
-either harm or benefit others. . 
All this is to clear the Method of making on 
Schemes in Rankings, which has been continually 
practiſed and followed ever ſince the Viſcount of 
Stair's Time, who was the firſt that fixed this Rule, 
viz. That the real Rights muſt firſt be ranked 
according to their Preterence; and having drawn 
their Sums accordingly, the Eſtate falls to be diſ- 
burdened of them, and they extinguiſhed by Pay- 
ment. In the next Place muſt be conſidered the 


partial Pretenfions or Reaſons of ReduGion that 
any of the Creditors may have againſt others. As 
to ſuch the Rule is,----*© That whatever is drawn 


« from a preferable Creditor upon any perſonal 
«* Conſideration, intitles him not to recur againſt 
any other preferable Creditor poſterior to him, a= 
oain{t whom the perſonal Conſideration militates 

*© not.” See, Stair Page 649 at the Foot 
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To apply all to the Caſe in diſpute, which is 
that of an Annuvalrenter, and two peſterior Ad- 
judgers, one of which has an Inhibition ſtriking a- 


gainſt the Annuairenter ; my Lord .Stazr in_ the a- 


bove cited Place, has well fixed that the Annual- 
rent-Right muſt 'be ranked firſt, and' the Adjudica- 
tions in the ſecond Place: pari paſſu. Then he con- 
fiders the Efte& of the Inhibiter's perſonal Claim 
againſt the Annualrenter, but allows not the An- 
nualrenter at all to recur againſt the other Adjudger 
for what was drawn from him by the Inhibirion, 
. whieh were landing in the above Abſurdity, no ks 
than allowing the Annualrenter, when he is beat out 
of his own Place, to take up the ſecond: Place, and 
diſpoſſeſs thereby the Adjudger, whoſe Place.-by 
Right it is, whereby ;the Inhibition would come to 
ſtrike againſt the Adjudger, and not againſt the An- 
nualrenter, in.expreſs Contradidion to the Intend- 
ment of the Diligence, which the Law ſays, in this 
Cafe, ſtrikes only agaiſt the Annualrenter and not 
againſt the Adjudger. Now here the Obje&or 
would have the inhibiting Adjudger to be ranked in 
the firſt Place, and thereby to take up the Place of 
the Annualrenter,. becauſe the Inhibition ſtrikes a- 
Sainſt him. He wonld have the Annualrenter 
ſtruck out of his own Place, to. take up the ſecond 


| Place poflefled by the Adjudger, .and he would fend 


the ſecond Adjudger thus unjuſtly diſpoſſeſt, to ſeck 
his Redreſs off the firſt Adjudger, in the beſt Man- 
ner he can, which is evidently contrary to the 
Nature of the Thing, and the Conception of theſe 
Diligences. | | 
To ſum up all, when Kippenroſs pleads upon his 
Inhibition, no doubt it muſt have its Efte&, and 
thereby muft be {truck out all the poſterior Inteit- 
ments 
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ments ot Annualrent. In the next Place, when he 
pleads upon his infeftment, he has a Title to be 
' ranked for his whole Sum, he is accordingly rank- 
ed and draws his whole Sum ; and. thus his Infeft- 
ment has alſo its full Effect. -- There is indeed a 
perſonal Claim upon him by Vertue of an Inhibiti- 
on, waich takes trom him fome Share of his Draught : 
Bur this per/oual Claim, the other real Creditors 
have no Concern with ; as to them ?cis plainly res 
inter aljos they cannot be lefed 'rhercby. The In- 


hibition+ milicates againſt Kipperroſs's Annualrent, 


not againſt the poſterior Adjudgers: "They cannot 
| bein a better or worſe Situation, than if that Inhibi- 
tion were not 1n the Fieid ; and therefore whatever 
Suſanna Belſhes her Inhibition draws fxom Kippen- 
roſs, this cannot burden the Adjudgers, or put 
them in any Situation by which they ſhall draw one 
Farming Ic{s than 11 the Inhibirzon neyer had exiſt- 
C WAY : Ea wy ; 4 
| The Lords found, "That Kippenroſs's Infeftment 
| . being once:ranked, fo as to draw his Share in Com- 
petition with the other real Creditors ; thar he could 
' not recur againſt the' poſterior real Creditors for 
any Part of what was drawn from him by Suſanna 
| Belſhes her Inhivition,------ Feb, 1739. Campbeil 
contra Drummond. LE 
_ In a reclaiming Peri:ion, the Obje&cr againſt 
the Scheme endcayoured to turn his Arzimen: into 
another Shape, he pled according to the ule laid 
down by Lord Sair, Page 649, $ 28. © "That 
* the Adjudgers are to be accounted as jaint Pros 
* prictars, and the Infefttments of Annualrenters as 
* Servitudes on the Property.” Whence he drew 
this Conſequence, 'Thar as it is the Property ot an 
Annualrent-right to affect every Part of the Ground 
N iN 
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in ſolidum, in which unaquequa gleba ſervit, there- 
fore it was in Kippenroſs's Power to draw his whole iſ 
Sum out of the ſimple Adjudger's Part ; and he | 
behoved fo to do, becauſe he was barred by the In- 
hibition from any Demand upon the inhibiting Ad- 
judger. But the Anſwer was obvious to the Lords. 
1970, That this Argument went upon a Fallacy ; 
ſuppoſing each Adjudger to be poſleſled of a different 
Tenement, without any Connexion or Relation to 
one another, and the Annualrent a Burden upon 
both : Whereas the Subje& was but one, and the 
Adjudgers had each of them a Right over the whole 
_ pro indiviſo. Attending to this, the ObjeQors 
Argument falls to the Ground, becauſe, before 
there could be any Acceſs to make a Partition of the 
Land itſelf, or the Price coming in its Place, be- 
twixt the two Adjudgers ; all the Burdens upon the 
_ Joint Property muſt have been confidercd and paid 
off, ſo as to leave the Remainder clear to be divid- 
ed equally betwixt the Adjudgers. 2do, Efto the 
Scheme ſhould be framed in this Way which the 
Objc&ors ſeems. to point at, /ciZ. firſt to divide 
the common Subje& betwixt the two Adjudgers, 
joint Proprietars : To be ſure the next Thing to be 
done was to divide the common Burdens alfo ; by 
which Means, no more but the one Halt of the An- 
nualrent would fall to be a Burden upon the ſimple 
Adjudger. *Tis true, this could not limir the 
Annualrenter's Right who might notwithſtanding 
draw his whole Sum from the ſimple Adjudger. 
But then the ſimple Adjudger, who had not only 
paid his own Share of the Annualrent-right, but 
alſo that Share which by the Diviſion was laid up- 
on his Co-adjudger, would without Controyerſy be 
intirled to Recourſe againſt the Co-adjudger, as 
ys having 
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having paid a Debt which he, the Co-adjudger, 
was ultimately liable in, And this: brings it back. 
preciſely where it was before, by the other Method 
of Calculation, And indeed it would be abſurd, 
that two Schemes both right, occaſioned only by 
taking up the Matter in different Lights, ſhould 
terminate in different Concluſions. Upon which 
Conſiderations the Lords refuſed the Bill without 
Anſwers. 


Obfer: ations upon Preſcription. 


3 Man is not formed complete in him- 
(elf, but an gydicent Bcing, ſtanding in 
Need of daily. Supplies from without ; 
The Deity has beſtowed 'the Earth up- 

7 on Man, and Men upon, one another. 

Towards this End he'has. wiſely implanted in our 

| Natures the remarkable Afﬀcctions to PROPERTY 

and SociInrTy. In this equally | pings as in 
his other Difpenſations ro Mankind, not only to 
furniſh} us ſufficient Means, but, which 15 ers Pay 
to compel us in the moſt gorceable Manner to mare 

Choice ©0', an cmbrage-\theſ* Means. Poſſibly a 

firlt, when the World "was'thinly pcopled, and ps 

Plenty of common N: cefhrics of Lite, the Aﬀecti- 

on tor Property was (mall, and the natural Notions 

of Appropriation little cultivared, But as Mankind 
grew numcrous, ail the Necceflaries of Lite not fo 
eatily come at, Labyuur and Induſtry became of Va- 

Inc, and PrRoprktyY to be contidered : For without 

Property, Labour and Induſtry was 1n vain. "Ihe 

Foundation of Property 4 poſteriori 18 apparent ; 

that It 1s allo tununded w Prior; in the Nature of 

Man, 
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Man, and conſequently in the original Laws, is 
alſo certain, Evident from this, that Nature, which 
makes nothing in vain, has provided every Perſon 
with an AFFECTION to Property, whercin is found= 
ed that ConneEuun betwixe Men and Things, which 
we call commonly by the Name oft PROPERTT, 
and whercby Nature prompts a Man to bc diffc- 
rently affetted to one "Thing from another ; and 
W hich Atfection leads us to beltow Care in preſerving, 
Labour and Induſtry in improving what we thus 
conſider as our own ; and frequently enhances the 
Value of it in our Imagination above Reality, and 
above the Value we attribute to : any other "Thing 
that does not ſtand with us in that Relation. This, 
AFFECTION is as much foundcd in Nature as 
that wc bear to our Children, or any A tte&tion 
whatcver. And the Deſign is admirable: For 'tis 
this Afton that is the primum mobile of all that 
Induliry and Diligence Men beitow upon their At- 
jalrs. Providence forcſaw Appropriation neceſlary, 
and it fitted us with Afedions and Faculties lead- 
ing to thar End. And thus PRoptRtY 1s founded 
a priori m the Naturc of Man, or, whic'1 is the; 
ſame, in the ablrrace Laws of Nature : The ab- 
{tract Laws, relating to waatever Species of Beings, 
being nothing elle bur the Regulations their Na- 
rarcs. and Conſtitution prompt and dirc& them to 
govern, themſclves by. ; 

Proprxry bcing thus founded in the Law of Na-- 
ture, there arc MEANS ot acquiring and loſing: 
It,. cunded alſo. in. the: fame. Law: OCCUPA- 
TION is the primary MEAN of acquiring Pro- 
perty, and DERETL i.1ilON of loling it. When 
we pom ages our Pr2pcrty by any exprels politive 
Act of the Wyl, uw Body qucltions the Effect. 


Bur 
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But it has not been fo clearly underſtood, that the 
fame Effe& may be wrought negatively by Ne- 
gle, Deſertios or Diſuſe. Moſt Writers agree 
that Preſcription is a Creature only of poſitive 
Statute, not at all founded in the Law of Na- 
ture ; thus Grotius, Fur. Bell. L. 2. C. 4. thus 
Puffendorf, L. 4. C. 13. But let us examine hu- 
mane Nature: Let us ſee what it ſays as to this 
Diſpute ; for to it muſt ly the ultimate Appeal. Let 
us ſuppoſe, that by ſome Accident one loſes a 
Tewel, he's concerned, and contrives all Means for 
ecovery. The Aﬀe&tion of Property exerts itſelf ; 
and during that Time the Thing is as much his as 
ever. His Attempts prove unſucceſsful, Hope loſes 
Ground, he deſpairs. By Degrees his Loſs wears out 
of his Mind. His Aﬀe&ion cools, and at laft evani- 
ſhes. He loſes intirely the Conſciouſneſs of Property. 
Thus theMatter lies over for many Years. My Poſiti- 
on 1s, That the Conne@tion betwixt the Man and his 
Jewel is by thoſe Means as throughly diſſolved, as if 
he had derclinquiſhed it by the moſt poſitive A&, 
or 2s if it had never been his. 'The AﬀeRion and 
Conſciouſneſs ceaſes, upon which his Property is 
founded, and Property ceaſes of Conſquence. *Tis 
upon this Foundation” that Things loſt by Ship- 
wreck, atter ſuch long A'ime as the Proprietor has 
given over all Hope of Recovery, go to the firſt 
Finder, L. 58. Ad. R. D. *Tis upon the ſame, 
that a Huncer, ſo ſoon as he gives over Hope of 
his Quarry, loſes that Title of Prevention which 
he had by the Purſuit ; after which the Law gives 
Accels to the next Finder. It this hold with Re- 
fpe& to the Perſon himſelf who once had the Af- 
&ion of Property, much more with Reſpe& to his 
Heirs, who never were in Poſſeſſion, and poſſibly 
in 


in Time may have intircly loſt the Knowledge of 
their Predeceflors Right. 'Thus then Dereliion 
may be diſtinguiſhed into two Kinds, poſitive, or 
active, and negative, or paſſive. 'The poſitive A& 
is properly ABDICA TION ; and hereafter, when 
we intend to expreſs the negative, we ſhall indit- 
ferently uſe the Terms of DERELICTION or 

DESER TION. | = 
| Let us now put the Caſe, that the Jewel is found 
by a Perſon, who, after uſing all the proper Means of 
diſcovering an Owner, takes it up upon the Footing 
of Dereliction. 'To make the Caſe ftronger, inſtead 
of a Jewel, let us ſuppoſe a Piece of Ground, or 
ſomething elſe, that the Finder may poſſibly ima- 
| Sine never had been appropriated. He continues 
to poſſeſs as Proprietor. He lays out Money, builds 
a Houſe, and makes great Embelliſhments. 'The 
Eſtate deſcends from Father to Son. "The natural 
Aﬀec&ion increaſes by Time to this paternal Inheri- 
tance, which has been now in the ſame Family, it 
you will, for ſeveral Centuries. At laſt the for= 
mer Proprietor comes, and claims the Ground, he 
ſhows after what Manner his Predeceſlors were led 
to forſake their Country and Poſlefſions. During 
all that Interval they had been abroad in another 
Land, where they fixed their Heart and Reſidence, 
without the leaſt View or Proſpe& ef ever reviſit= 
ing their native Soil, till by ſome Accident, like the 
former, Fortune led them back to the Country from 
whence they originally ſprung. Let any Man con- 
ſider ſeriouſly this Caſe, and conlult his own Heart 
about it, he will find this Claim to be againſt Ng- 
ture and Reaſon. 'The Demand has no other Foun= 
dation but a quondam Property, long ago deſerted, 
and given oycr for loſt. ?Its directed againſt & 
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Perſon whoſe Predecefſors have been bona fide in 
Poſſeſſion Time out of Mind, and juſtly eſteemed 
themſelves truly Proprietors. A Demand of this 
Kind is obviouſly againſt Nature. The firſt Propt1- 
etor deſerted his Poſleffion, loſt his Aﬀe&ion to it, _ 
whereby as to all rcal Efte&ts the Caſe comes to be 
the ſame as it had never been his. Another Perſon 
is {uftered peaceably and honeſtly 'to take up the 
deſerted Poll:ffion : He has no Reaſon to be (uſpici- 
ous of this, more than of any other: vacant Spot of 
Ground. His Afﬀetion grows to the Subje& as 
his own Property; it becomes as ftrohs as he had 
bought 1t, nay, we may ſuppoſe he aually bought 
It, or obtained ir by ſome other the moſt indiſputed 
Title. It the Law thereafter take it trom him, it 
takes it from a Man, who cannot help thinking it 
unjuſtly tore from him, and who is thereby made 
a real Sufferer, to be given to another whoſe Pre- 
tenſions are quite wore out by Courſe of Time ; 
and who 1s thus made Jocupletior aliena jattura. It 
can never be in the Law ot Natore to 'indulge ſuch 
Hardſhips. It will be granted to be perfe&tly agree- 
able to humane Nature, that a Man indulge his At- 
fection in ſuch Acquiſition. Art firſt indeed, *tis 
reaſonable to have ſome Doubts ; theſe muſt wear 
off neceſlarily by the Courſe of Time, till at the lon 
Run, the Poſleflor acquires the moſt ſolid Aﬀection 
to, | and Security in the 'Thing as his own. After fo 
good a Foundation built in humane Nature, it ne- 
yer can be agreeable to the Laws of that Nature, to 
overturn ſuch a Foundation, by wreſting the Property 
from him ; which were in other Words to ſay, ThatNa- 
ture dictates to be ſecure,and inſecure at the ſame Time. 
The Matter comes here in one Word, the 
longer a- Man: poſſefles bona fide, the pn is 
BE 24 | 11S 
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his Security".in th? Thing, and AﬀeGiion to 1t, till 
at length both: become! extreme.” The Laws of Na- 
ture ought to: protect every Poſſi{for in reaſonable Se- 
carity and AﬀeCtion, which are of Nature's Growth, 
and not prefer him who has neither Security nor 


F Afﬀcaion. And thus by the Law of Nature, © A 


« Jong continued boua file Poſl:fion is a good 
« Title tor.acquiring Fropetty,/7 nh fk: 

It will conduce to the better itluſtrating of this 
Do&trine, it we take a Vicw of the Efte&s of bowa 
fade Poſieffion in its full Extent. 'The bona fide Pol 
ſcflor from the very Beginning is allowed to coti* 
ſume the Fruits. The true Proprietor, let him put: 
in his Claim when he will, has no Demand upon 
that Score. "The Reaſon is, that as Property 19 
introduced for the Conveniency and Support of 
Mankind, *tis better any Man' conſume the Fruits 
than that they be loſt to every Body : And there- 
fore are given to the Poſeſſor, ' who has a Title ſuch 
as to convince the Judges, 'that he -was in Yona fi- 
de to confider himſelf as Proprietor. - And- as from 
the Natore of the Thing, Titles to Property are ex» 
tremely uncertain, ?tis the Intereſt of Mankind, that 
they be kecped: ſecure againſt A'iter-reefonings of 
this Nature. Tis but. enlarging this "Thought to 
vive Security to. the Poſleſlor, aiter great Length 
of "Lime, in the Thing itfclt, when the tormer Poſ- 
ſeffor has loſt his Aﬀe&ion, and all Thought of Re- 
Ccovery. For is not all this anſwering the true De- 
ſign of Property, by making it ſubſcrvient to the 
Ulcs and Neceſlities of Mankind > Arc not theſe 
very Laws anent Property, /ciz. That ir cannot be 
taken away wi hout Conſent of th: Owner, and 
ſuch like, introduced for the ſame 1 nd, thoſe very 
Laws that ſee a moſt oppoſite to this Bodtrine ? 
wn Cn Lu 
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But what is the Reſult of all2 None other Hit 
this, That the End is the true Touchſtone to judge 
of the Preference of the Means. 'Thus in common 
Caſes the Rule ought to be ſacred, That no Man's 
Property be tore trom him without his Conſent ; 
becauſe otherwiſe the great End propoſed by Ap- 
propriation could not be brought about. Burt then, 
if in any Circumſtatice the rigid Obſervance of this 
Rule ſhall be ſo far from copducing to the End 
propoſed, that it will be flying dire&tly in the Face 
of it ; in that Circumſtance it muſt yield to ſome 
other Rule more adapted to bring about that End. 
And he who in that Circumſtance does notwith- 
ſanding adhere to the Rule, is guilty of the plain 
Abſurdity of preferring the Mean to the End. 
Preſcription neceſlarily preſuppoſes two Perſons, 
one who loſes, 4nd another who gains thereby, "This 


1s evident; tor all the Ways known in Law to de- 


prive a Man of any of his Rights and Privileges 
are in Fayours of, and with a View to the Intereſt 
of others. Preſcription is of two Kinds, the PO- 
SITIVE, whereby is gained a Power over the Pro- 
perty or Perſon of another; the NEGATIVE, 
whereby one loſes his ewn Rights or Privileges. 
To determine what Rights fall under the negative 
Preſcription by the Law of Nature, it is obvious, 
in the firſt Place, That it is a legal Extin&ion of 
Rights of Property, which go thereafter to the firſt 
Occupicr. 2do, All Burdens upon the Perſon, or 
Effe&s of another fall under it, which operating an_ 
Extin&ion only, not a Transference, ſtand in Necd 
ot no poſitive A& of the Acquirer of his Liberty, 
to produce the full Effe& ; becauſe if the Creditor's 
Right fall, the Debitor cannot remain bound. But 
as to all Ads of native Liberty, perſonal Frags, 
.- 
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and ſuch like, which in benefiting ourſelves inter= 
_ keir not with others, and make no Reſtraint upon 
them, ſuch cannot be loſt by Diſuſe, becauſe the 
inyolye but the Idea of one Perſon, and concern not 
others, whereby ſuppoſing them capable ro be cut 
off by hy Sn {till it would come to nothing, 


becauſe no Mortal could be founded in -an intcreit 
to alledge upon it, the perſonal Obje&ion oi j#4s 
tertii would cver lic againſt him, Thus, if a Per- 
ſon ſhall keep Silence a hundred Year, confine him- 
{elf to a Place, or to a certain Method of Action, 
there is nothing in Naturc to oblige him to con= 
tinue a Moment in the ſame, longer than he wills, 
unleſs another by Uſe, Conſent, or otherwiſe, has 


acquired a Power over him to reſtrain his native 


Liberty. *Tis for the ſame Reaſon, that a Man 
cannot tie himſelf down, even by the moſt expreſs 
Conſent, unleſs declared in Favours of- ſome third 
Party. Thus then Rights preſcribe only negatively, 
which involye the Conſideration of two Perſons. 
Bur there is here a remarkable Limitation, which 
makes a conſiderable further Reſtrition upon Rights 
preſcribable ; which is, That per/onal Powers or Fa- 
culties, ſuch as Faculties to burden, to alter or in- 
 novate, to revoke, &c. though interring a Burden 
upon others, are not loſt nor utendo. The true and 
adequate Reaſon whereof is this, that it being in- 
volved in the very Idea of a Faculty, to be exerced 
guandocungue at the arbitrary Pleaſure of the Poſ- 
{cflor, as well now as afterwards, as wcll afterwards 
as now, Negled# or Deſertion, the Cauſes operative 
of Preſcription, can never be inferred ſimply from 
Forbearance, In Rights the very Deſign ot which 
15 to be made cficual quamprimum, ſuch as Qbli- 
gations for Moncy, or other Preſtation, Forbcar- 

= | -— SY Ance 
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'Effeas, which can by 
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ance to a&.upon thele, . implies Negle# and Dere- 
liftjon... But:where- it is the very-Intention of the 
Thing, that the Matter ſhould-lie over, where it- is 
intirely arbitrary,” whether the Power be excrced this 
Day or hercatter, the. forbearing to.a& at preſent 
cannot infer in the' Nature of 'Things- Neg/e# -or 
Dereli#ion. The Limitations upon the + negative 


Preſcription, /ciZ.. A&s of perſonal Liberty, that 


imply but one Perſon, and Faculties of: the Nature 
to. be exerced quardocimgue, are both of them gene- 


_ rally comprehended under the Expreſſion of res mere 


facuitatis, though very different in their Natures 
and carefully to ve diſtinguiſhed. As for the poſi- 


_ xive Preſcription, all Rights may be acquired there- 


by that are capable of 'Poſſeflion, 
__ *Tis obvious, that profitive Preſcription can in no 
Caſe exiit withour the Negative; tor it is through 
Neglet7 and Derelittion, that the poſitive Preſcrip- 
tion gives any Man Power over the Effte&s or Per- 
ſon of another. But the negacive Preſcription may 
well ſubſiſt alone, and work its whole Effe& with- 
out Intervention of the poſitive Preſcription,” Thus 
Property is loſt negatively ou utendo; and if the 
Poſleſfor has the politive Preſcription, it is a ſtrong 
Confirmation of his 1itle, but not. abſolutely ne- 
ceſlary. The proper Subjects therefore of the poſi- 
eive Preſcription are Servitudes perſonal or real, 
whereby Reſtrajnt is impoſed upon Perſons or their 
no Means be done by the 
negative Preſcription alone. Ft, 

{t was neceſlary to lay down the Principles of the 
Law of Nature relating to.this Matter ;- which will 
ſzryve to guide us in the Ambiguities .of our own 
Law, as well as where it is totally deficient. 


Having 
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Having explained the Do&rine of Preſcription, 
as founded in the Law of Nature : Before we come 
cloſs to our own Practice, it may be proper to pre- 
miſe, that, beſides rhe above Conſiderations, rhere 
are many others ſufficient to have influenced our 

Law-givers to introduce a Statute of this Nature. 
Nothing more conduces to the Well-being of a So- 
ciety, than that private Property be fix'd and aſcer- 
tained. Ir tends to quiet the Minds of Poſlcflors 

| and encourages Induſtry, which ot all Things ought 
| to be moſt cheriſhed. Beſides 1t cuts off in a great 
Meaſure a Sort of Pleas pernicious above every Thing 
to Society, ſciz. ſuch as are the Reſult of Forgery, 
Fraud, and under-hand Dealing. Such Claims be- 
ing generally laid over upon the Proſpect, that' by 
Lengrh of Time, the proper Means of Diſcovery 
ſhall be evanith'd, or the real Exceptions compe- 
tent againſt them be forgot. "Taking then Preſcrip- 
tion in all theſe different Views, it is ſo far from be- 
ing odious, thar perhaps there never was a Conſtitu- 
tion better founded, whether it be conſidered in 
the View of Equity or Expedicacy. The Expedi- 
ency is apparent. The Equity is clearly ſhown 
above, ſince the indulging ot old forgotten Claims 

- comes truly to this, Making the Claimant Jocuple- 
tior aliena jattura. And tis extremely curious to 

_ obſerve in this Caſe, as well as in many others, 
how common Senſe and the Di&ates of Nature get 
inſenſibly the better of falſe Principles imbib'd by 
Reading or Education. In all our . Authors it 1s 

| held and allowed, that Preſcription | 1s cdious ; 
yet our Court of Scffion has been in the conſtant 
Uſe of extending, rather than limiting the Statutes 
thcreanent, And at this Day, as we ſhall ſee atter- 
wards, *tis eſtabliſhed in PraGice, that many 
Things 
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Things fall under Preſcription, which haye no Sort 
of Warrant from the A&s of Parliament. OS 1 
Tho' Preſcription be founded in the Law of Na- 

' ture, it muſt be obſerved, that no preciſe Time 1s 
fixcd to it by that Law. This is in ſome Mcaſure 
arbitrary, leit to the Regulation of every difterent 
_ Society for it ſelf, Our Law, with great Judgment, 
has fix'd upon forty Years. A ſhorter Time might 
poffibly have been reckon'd too great a Limitation 
upon Proprietors. A. longer 'Time was unneceſlary ; 
for exceeding the ordinary Memory of Man, in that 
ReſpeR it is cquivyalent to the longeſt Duration. 
And the Man, who during ſych an Extent of Time 
negle&s or overlooks his Aﬀairs, would probably 
_ reap little Benefit from a longer Indulgence. .; 
- It does not appear, that our Statutes or PraQicks 
have much reccded from the Law of Nature, ex- 
cept in one particular Preſcription of Rights of 
Property. By the Law of Nature, -the negative 
Preſcription is as effeual to cut a Proprietor out of | 
his Right as a Cregzizor : Yer without a poſitive Pre- 
Fcription, ſince the Efte& would be to make the 
Subj<& caducjary, to go to the Fitk or firſt Occu- 
pier, our Law, favouring the quondan Proprictor, 

allows him to take it up quaudocungue, as lang 
not appropriated by the poſitive Preſcription. . X 
thus, with us, © There is no ſuch Thing as a nega- 
< tive Preſcription of Rights of Property abſtradted 
* from the poſitive Preſcription?” 

*Tis commonly held, that in our Law bona fides 
is not a Requilite of the poſitive Preſcription. The 
Lord Stair (ays, © That in A# 1617, there is n9 
* Provifion cancerning the Manner of the Entry, 
« whether it be baya fide, peaccable or lawful ?*- 
C 19. b. 8, If this be abſolutely fixed in ous 
PraRice, 


- 
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PraRice, there's an End of the Queſtion, If not, 
the following Conſiderations may not be quite itm- 
pertinent. 1970, If bona fides is effential to the Na- 
ture of Preſcription, as has been fully laid down 
aboye ; it mb ever be underſtood included, unleſs 
where exprefly excluded, 2do, In this very A& 'tis 
virtually, if not expreſly included. For to what 
other End is a Title by Charter and Safine made 
eſſential, if not to eſtabliſh a bona fides £ Let a Man 
examine ſeriouſly all the Reaſons for Preſcriptiort 
political and legal and he ſhall not be able to point. 
out any other View the Legiſlator conld have m 
making a Title neceſſary to Preſcription, This 
will be more plain, when we take a View of the 
Roman Law, There a juſftus titulns, abſtraing 
from bona fides, was reckoned a Requiſite of the 
poſitive Prefcription, as much as it is with us. Yet. 
when we come to examine that Matter to the Bor- 
tom, it will appear, that juſius titulus was truly 
no diſlin& Requiſite of Preſcription ; 'T hat it was 
only ſo. far conſidered, as to make Evidence of a 

_ bona fides ; and that where thete was otherwiſe Pre= 
ſumption or Evidence of bona fides, Preſcription 
was ſ{uſtain'd, without any Title at all. All this 
is clear from the Authority of Africanns, one 
of the beſt Roman Writers, /. 11. pro emptore. 
His Words are, Puod valgo traditum eft, Eum, 
qui exiſtimat ſe quid emiffe, nec emerit non poſſe 
pro emptore uſucapere : Hafehus vernm efſe ait, 
ſi nullam juſtam cauſam ejus ertoris emptor ha- 
beat, Nam {i forte ſervus vel procurator, cui emens 
dam rom mandaſſet, perſuaſerit ei ſe emifſe, ate 
ita tradiderit ; mags eſſe, ut uſucapio ſequatnr. 
To the ſame Purpoſe are, I. 14. pro emp. L. ult. 
1, pro ſuo. And upon the-ſame Footing it is, that 
one 
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one erroneouſly conceiving himſelf Heir, 'preſcribes 
a Right to the Heritage by £4ddit;on. In this Caſe 
uſucapio proceeds upon bona fides, - without any: 
Colour of a Title. See Foet,. T. pro. heredere, +4. :2, 
It then it come out that in the, Roman: Law, the 
juſtus titulus 1s truly no -diſtin& Requiſite of Pre- 
(cription more than-it is in the, Eaw of Nature ; 
Why ſhould we go abour to eſtabliſh -ic as the only 
Principle, when our Law ſays no ſuch "Thing, : to: 
degrade the bona fides, in Subſervicncy to wiich the 


Juſtus titulus ought alone to be conſidered. - 3tto;; 


The Cafes juſt now mentioned. irom- the. Roman» 
Law, without Controverſy, would ' <qually obtain 
in our Practice, The Uſucapto -pro berede, particu- 
larly is eſtabliſhed by expreſs - Statute; P. 1617. 
C. 13. and the Preſcription limited -to 20 Years. 
Here then by Authority of Parliament, we have: 
the bona fides made the Foundation of Preſcription, 6 
withont the leaſt Pretence of a Title, ' What cam 
be anſwered to theſe: Examples, by thoſe who hold-: 
that a Title is neceſſary, and not- bona fides  4to, 
Bons fides is abſolutely neceflary ad Iucrandos fruttus . 
perceptos ex re aliena : Would it not: be abſurd to': 
adjudge the Property : to a mala fide-Poſicffor, :who- 
at the ſame Time is.in ſo untavourable a Situation - 
in the Eye of Law, as even to' be made accountable | 
for the Fruits long ago conſumed»? *Tis a common 
Caſe to indemnify a Poſleflor as to ©.he Rents, who 
at the ſame Time is made to reſtore the Property : - 


So much leſs favourable is the one. Claim than the* 


other. But it would be-ſtrange indeed to ſuſtain a 
Title as ſufficient to retain. the Property, -which | 
3s not even ſufficient to retain the .Fraits already | 
conſum'd. This laſt Argument I acknowledge ap-. 
Hears to me in a very ſtrong Light, However, -iat.: 
ap= 
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pear not ſo to others, I ſhall be the leſs ſurpriſed in 
that they have a Support from the Roman Law. 
| See. 48. HG 1. A. R. D. This Text, and others 
to the Cane Purpoſe; would ſtagger me extremely, 
were 1t not; in my Opinton, an Argument of as - 
great Weakneſs 5n the one Hand to give implicite 
Faith to any human Authority, as on the other, 
wantonly to negle& or contemn all human Autho- 
rity. Sure I am, the cool and diligent Enquirer, 
who, '1n Search after Truth, ufes his own Reaſon, 
and the Lights that Nature has* *aftorded him, is 
' moxe to be commended, and offers a more agreeable 
Incenſe to the Memory of the great Men who write 
upon the Roman Law, tho' in his Judgment he may 
ſometimes argue them of little Slips and Errors, 
than the abje@. Mind does, which blindly follows 
where-ever they chuſe to. lead. So much was ne- 
ceflary by Way of Apology, for venturing to ſet 
up private Judgment, againſt publick and indeed, 
. Eenerally ſpeaking, ſo. well founded RAY. 
But to return to my Subje&. Dit 

Here we have a notable. Difference in our Law 
betwixt the negative and pofitive Preſcription. Bo- 
ua fides is necellary in the one, not at all in the 
other. Obligations are loſt, merely by Diſufe and 
Dereli&ion, without Neceſſity of alledging a bonus 
fides in the Debitor, or any Thing ſimilar to a 
poſitive Preſcription of Liberty; For tho' the 
former Proprietor is reſtored againſt rhe Fisk, the 
_ Creditor is not reſtored agaimſt his Debitor ; becauſe 
Liberation is as much more favourable than Obliga- 
tion, as private Property is more favourable than 
Confiſcation. This explains the Deciſion, Fountain- 
ball, 7th December 1703, Napier contra Campbell, 


where it was tornd, Thar aiter the 40 Years. Pre- 
P ſcription 
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{cription, the Detender was not obliged to give his 
Oath, whether the Debr was yet reſting owing ; 


and rho? he ſhould conteſs it, that he was not in 
foro bumano liable. Poſſibly it were to be wiſh'd, 


we had deviated from the - Law of Nature in the | 


negative Preſcription of Obligations, as far as we 
haye done in the negative Preſcription of Property, 
Bona fides 18 abſolutely requiſite in the Acquiſition 
of Property by Preſcription, without which the 
former Proprietor is not cut out by whatever Dif- 
uſe. Might it not be thought as reaſonable, that 
the Debitor ſhould not be reſtored to his Liberty, 
unlets by a guaſi Poſſeflion of Exemption upon a bona 
fde colourable Title. And were this made the 
Rule, the negative Preſcription would be as ſtrong- 
ly founded in Equity, as it is in ſtrict Law. "Tis 
a great Hardfhip to oblige a Man to pay a Debt 
he never was conſcious of, having abſolute Afﬀection 
and Security upon the Side of Freedom : *Tis no 
Hardſhip to retuſe Aion to a Creditor, who had 
perhaps never conſidered himſelf as ſuch, and never 
built Hope in the Claim. And thus the Rule of 
Equity might apply here, as well as in the poſitive 
Preſcription, /ciZ. Puod nemo debet locufletari 
aliena jafura, Hitherto, I ſay, we have thought 
proper to adhere ſtrictly to the Law of Nature; 
The Alteration here offered may poſfibly obtain 

Footing in our PraGtice. _ 
The pofitive Preſcription may be defined, A le- 
gal Acquiſition of Property or Servitude, by Means 
of a forty Tears bona fide Poſſeſſion, qua Proprietor, 
or qua having a Right to the Servitude : Foin'd 
with a total Difſuſe or Negle4# of the righteous 
Owner during that Time. "Ihe negative Preſcrip- 
tion 1s, legal Extinttion of the Creditor's w—_ by 
ab- + 
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Means of a total Diſuſe or Dereliftion for forty Tears 

Every temporary Extin&ion of a Right is not 
Preſcription : That is only underſtood to be Preſcrip- 
tion, which extinguiſhes Rights deſfign'd by the 
Law or Conſent to endure a longer "Time. "Thus 
the annus deliberandi, the three Years Preference 
given the Creditors of the Detunct, the Legal of 
Adjudications, and ſuch like, fall not within the 
Compaſs of this Eflay. 


'The negative Preſcription is not a rea} Extin&ion 
like Payment, bur only a perſonal Excluſion of the 
Purſuer, being an extrin/ick not intrimfick Exception. 
This is plain from its Nature, being dire&ed againſt 
the Purſuer's Negligence; and theretore can onl 
amount to a per/oual Exception againſt him, Thus 
in an Adjudication, or . other Right Gciſponed to 
two difterent Perſons, one atrer another, the negative 
Preſcription may run againſt one of them,. tho' the 
Adjudication it (elt be ſaved from Preſcription, by 
the other Diſponce. 26. November 1728, Fraſer 
contra MackenZie. 

Upon this Principle depends the Reſolution of the 
following Queſtions. An unintimate Afſfignartion lies 
over 40 Years ; Preſcription has run againſt the Ce- 
dent, but interrupted quoad the Afﬀigny by Mino- 


rity. Has the Afigny thereafter intimating a good 


Title > R. D. 'The Debt was funditus extinguiſh- 
ed in the Perſon of the Cedent. Anf. Prefcription 
1s only an extrinfick Exception, denying Action to 
the Cedent, but leaving the Debt intire, to be made 
efteGual by the Aſſtigny. Hi 

'The like as to a Diſpoſition upon Death-bed of 
an heritable Debt, which is loſt as to the Diſpance, 
by the Lapſe of 4o Years. "The Heir, with reſpect 
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to. whom the Preſcription was interrupted, by Mj- 
nority or otherwiſe, has a good Aion againſt the 
Debttor, notwithſtanding the Dcbt is preſcribed 
quoag the Diſponee, = = 

The ſame Principle determines the Queſtion, as 
to the Preſcription ot acceſſory or cautionary Oblige- 
ments. Here we muſt diſtinguiſh betwixt an addi- 
tional Security ſtrictly accefſory, or ſubſidiary, and 
an expromiſſory Security, 4. e. the acceding of a new 
principal Qbligant. In the firſt Caſe, becauſe ſuch 
ſtrictly acceffory Obligements can have no Selt- 
{ubliltence, by whatever Means the principal Obli- 
gation: is cut off, its Shadow the Acceſſory falls of 


| Conrſe: But when ſeveral Co-obligams bind at 


difterent Times, for the ſame Debt, every ſeveral 
Co-obligant will bz free, by a ſeveral Courſe of Pre- 
{cription ; for Preſcription is not like Payment, an 
Extin&ion of the .Debt it ſelf, operating only an 
extrin/ick Exception perſonal againſt the Purſuer. 

From this Principle it alſo follows, That Pre- 
ſcription is not of . the Nature of a Preſumptzon, in- 
ferring, that the Debt is extinguiſhed, by Payment. 
or otherwiſe, which ſome hold : For in the above Ex- 
ample, Fraſer contra Mackenze, it the Adjudication 
were preſum'd extinguiſhed, by Payment or latromil-. 
fion, in the firit' Diſponer's Perſon ; this would ne-. 


_ ceſlarily afte& the ſecond Diſponee, becauſe an Ad- 


judication extinguiſhed, by Payment in one Aſfigny's 
Perſon cannot fubſiſt in the: Perſon of any other. 


 'There is'a ſecond Argument to evince this: Pre- 


{cription has'ſ\uch an Efte& againſt the Purſuer's 
Claim, that it cannot thereafter be reared up, by 
the Debiror's Oath of Knowledge, that it is ſtill 
r:{ting owing. Does not this evince, That Preſcrip- 
tion is not a Preſumption art all, whether jurzs E9 ds. 
ot | | Bo ' | | gure, 
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jure, or juris only. ? For *tis obvious, That every 
legal Preſumption, however ſtrong, maſt yield to a 


demonſtratiye Proof, by rhe D:bitor's Oath. There 
is ſome better Colour for putting the poſitive Pre- 


ſcription upon the Footing of a Preſumprion. The 


Narrative of the A& ſeems to favour this: Burt as 
Preſcription is ſupported, by.the Law of Nature, it 
has a more ſolid Fundation, than a Preſumption, a 


Creature of the Law, in this Caſe, no better than & 


Fiction. __ 


It goes next in order, to conſider what Things 
fall under the negative Preſcription. 1me. It is 


plain, from the two Statutes, P. 1469. C. 28. 


and 1617. C. 12. joined with the Nature of Pre- 
{cription, above laid down, that all Burdens, eſta- 
bliſhed againſt Perſons or Things, preſcribe yon u- 
tendo, fuch as Obligations, mucual Contracts, In- 
feftments of Annualrents, Waders, Servitudes, Dif- 
poſitions, Adjudications, &c. All of which in- 


clude the Idea of two Perſons, one who loſes his 
Right, and another who 1s thereby freed from a 


Claim or Burden. In a Queſtion upon this Head, 
it was found ſufficient to exempt the Defender's 
Lands, irom the Juriſdi&ion of a Regality, that he 
had been free for the Space of 4o Years, never being 
inrolled, or cited by the Bailie, but ſtill by the She-: 


riff, Stair 23. November 1671. Rolland contra 


Laird of Craigievar. It was allo found, 'That the 
Power of Repledging, trom one Court to another, 
was loſt nou utendo, by the negative Preſcription. 
Fountainball 29. Fanuary 1712. Juſtices of the 
Peace of the Shire of Air concra Town of Irvine. 
2do, Rights of Property ſuffer not the negative Pre- 
ſcription. 24. December 1728. Presbytery of Perih 
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contra the Magiſtrates of Perth, 3tio. As gnd 
Exertions of native Liberty, which make no Bur- 
den or Reſtraint upon others, including only one 
Perſon who has the Power, but none other againſt 
' whom it 1s direGed ; none of theſe ſuffer the nega- 
tive hen 4) And if they did, it would be jus 
#ertii to found upon it. Thas the Rigit of Blood 
never preſcribes. ?Tis true, that if another than 
the righteous Heir ſerve, the Law makes his Re- 
tour irreducible after 20 Years: But abſtratting 
from the poſitive Preſcription, the rightcous Heir 
may ſerve quandocunque ; no Mortai can be found- 
ed in an' Intereſt to make Oppoſition. Aa4to. 
| Powers and” Faculties of the Nature, to be 
exerced quandocungue: Such as Faculties to dif- 
pone, blirden, alter, revoke, Ec. "Thus Reverfions 
ſuffer not the negative Preſcription. *Tis involved 
In the very Nature of ſuch to ly over. The Man 
cannot be accuſed of Negligence, who wadſet his 
Lands Yeſterday, for not redeeming them to Day, or 
to Morrow. To oblige him to redeem them prefent- 
ly, under theHazard of Preſcription, would be going 
dire&ly contrary to the Nature and Deſign of the 
Contra&:. Yet this ſeems to be laid down, Parliament 
1617. Cap. 12. Unleſs it be referred ro the potitive 
Preſcription ; which Interpretation is founded, both in 
the Nature of the Thing, and in the A& it ſelf. For 
if Reverſions be regiſtred, or incorporated within 
the Body of the Inteftment, the A& in this Caſe 
ſays, they never can preſcribe. Now it appears ob- 
vious, That this does only relate to the poſitive 
Preſcription. There is good Reaſon, that Rever- 
ſions incorporated or regiltred ſhould be good againſt 
the poſitive Preſcription ; and the ſame Reaſon will 


inter, that. latent Reverſions onght not; Burt I 
200 
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good Reaſon can be given, it latent Reverſions pre- 
ſcribe negatively, why they ſhould not alſo, tho 
made ever ſo publick. Negle& and Derelition are 
the Foundations of the negative Preſcriptiou,and they 
muſt hold equally in both Caſes, to inter the nega= 
tive Preſcription, or they muſt hold in neither, which 
is the more rational Scheme. | Es 

For the ſame Reaſon, a Donation betwixt Man 
and Wife may be revoked at any Time; and the 
Power of Revocation ſuffers not the negative Pre- 
ſcription. Fountainball t5. Fanuary 1697. Turn- 
bul contra Husbaud. Upon the ſame Footing it is, 
That the Power to take #9 ig upon a Precept 
is not loſt by Delay ; which while the Party is in 
Poſſ:ſſion of the Lands, or Superiority thereof, may 
ad libitum be done quatdocunque. 4. Fuly 1716. 
Fobnſton of Corhead contra Fobnſton of Newtonn. 

In mutual'Contracs, Preſcription can have no ſuch 
Effc&, as to liberate the one Party, while the other 
remains bound : It the one demand Performance, 
he mutt falfil alſo his Part; Becauſe Preſcription 
does not change the Nature of Contracts, by tranſ- 
forming them into other Species ; it cuts them off 
ſimply, or allows them to ſtand fimply. Now as 
the Nature of a mutual Contract is oe and ndivi- 
fible ; to oblige the one Party to periorm, while the 
other is free, would be intirely to change its Nas 
eure, by transforming it into a {imple Cbligation, 
which Preſcription cannot do, being made to de- 
ſtroy, uot ro eftabliſh Obligations, "Thus in a Con 
tract of Sale, for Example, which has lien over 46 
_ Years without Implement, but keeped alive by the one. 
Party, thro! Minority or Interruption, it the Party, 
again whom Preſcription has not run, ini for 
Implement, he muſt at the ſame 'Time perform the 

| | my- 
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- Mutual Cauſe ; becauſe if he purſue upon the Con= 
tra&t, he muſt take it as it ſtands. But then the 
Preſcription has this Effe&, that the other Patty can- 
not purſue upon it, becauſe, as to him, it 1s loſt 
| $804 utendo. And thus Preſcription may run againſt 
one Party in a mutual Contra&, and not againſt the 
other ; bur never ſo as to divide the Preſtations ; 
the Contra& mult be fulfilled iz totum, or not at all. 


- *Tis commonly held, That a Right of Peerage 
does not ſufter the negative Preſcription :- Bat of 
this there may be a Doubt. It cannot be put upon 
the Footing of a perſonal Duality, ſuch a one as no 
Perſon has an Intereſt ro obje& Preſcription againſt ; 
becauſe the firſt Peer being removed, the ſecond in 
order attains the firſt Place. *Tis true, Peerage is 
not a Burden upon any Perſon or Thing; but nei- 
ther is Property ; and yet by the Law of Nature, 
it ſufters the negative Preſcription : Our Law indeed, 
in favorem, reſtores the former Proprietor to his 
Right; but that Favour cannot be pled in this Caſe, 
more than 1n that of a Creditor : 'There is no Reaſon 
for reſtoring one Peer againſt another, more than 
for reſtoring a Creditor againſt his Debitor. It can- 
fot be put upon the Footing of a Faculty, to be ex- 
erced quandocungue. A Right of Peerage is of the 
Nature to be capable of Negle& and Dereliction, 
as well as a Right of Property, or of Credit. Laſt- 
Iy, Tho' jus ſanguinis pre{cribes not, which might 
be reckoned of the ſame Nature with this in Que- 
Kion, that holds only, where it is us tertii for 
any Mortal to make the ObjeEion ; no Perſon ha- 
vin an Intereſt to hinder an Heir to repreſent 
whomeyer of his Prdeceſſors. It the Right taken up 
by the Heir be of the Nature of an Obligation, 
_ the guondam Debitor ſuffers nothing, becauſe he 1s 
alrcady 


x IEEE © oF wx 40 ge 

PRESCRIPTION. i 
already free, by the negative Preſcription ; if a Right 
of Propcrty, the preſent Pofſffor is fate, by the po- 
ſitive Preſcription ; and it tiar be not run, the. Heir 
has Acecl(s upon a ſeparate medium, to wit, That 
Property, prelcribes not negatively ; ut It be a perſo- 
nal Faculty, that interieirs not with others, or 1f 10 
be of that Nature to be cxcrced quandocungue. there 
is nothing to hinder the Heir to rake it up. Now 
this applies not to a Right of Peerage, the Preſcrip- 
tion of. which third Parties have Intereſt in equally, 

| as where the Preſcription is of Obligations. 


Reducion upon the Head of Death-bed was 
found to ſuffcr the negative Preſcription, Forbes 18. 
March 1707. Murray contra Irving. Burt in that 
Deciſion, Mention is not made of what Nature was 
the Subje& diſponed upon Dearth-bed. . Ti ir was an 
heritable Bond, there can-be nc» Queſtion abour the 
Deciſion; tor this Reaſon, thar the Heir could have 


no Intereſt to purſue ſuch a ReduRicn againſt the 


Diſponee, whoſe Right againſt the Debitor himſelf 
was cut oft nor utendo: And if the Diſponee took 
a Document upon the Right, and ſaved it from 
Preſcripticn, that cannot benefit the Herr ; but If 
the Heir himſclf uſca Interruvtion, there 15 a Diſi- 
culry, which rcfolves into this, Whether a Death- 
bed Deed be ipfo jure null, or god until it be 
challenged by K<ducti,v? If the laſt, the Redue- 
tion preſcribes non wendo' If che other, the Sub- 
je& remaincd in bered:tate jacente ; and there could 
be no Neccflity of a ReduGion, 3t row the Diſ- 


bowie upon Dcath-bed was of Lands, the fame 


Itn&ion muſt be raken alons ; for upon; Suppott- 
tion the Death-bed Dced was 200d until Reduction, 
- It tollows, That the Reduttion is cut c|, by the 
negative P:eſciiption ; if nal, as a Right of Pro- 

| CP Periy 
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perty preſcribes not you utendo, the Heir may take 
it up when he will. 


| The negative Preſcription of annual Preſtations is 
a Subjc& abſtruſe in itſelf, and not at all clear'd by 
Writers or Deciſions. To avoid the Labyrinth 
theſe naturally lead us into, it will be the beſt Way 
to abſtra& from them for the preſent, and cridea- 
vour to draw our Concluſions from well founded 
Principles. To begin, we ought nicely to diſtin- 
guiſh amongſt four 'Things. 1920, The ContraR, 
or other legal Deed which is the Cauſe, and where- 
by the Right is eſtabliſhed. 2do, The Writing, 
which is the Evidence. 3tio, The Right it ſelf c- 
ſtabliſhed. 4to, The Conſequences of the Right. 
For Example, in a Loan of Money, the Fa& of De- 
livery of the Sum lent to the Debitor with his Con- 
ſent to repay - is the Cauſe. 'The Bond is the Ewi- 
dence. 'There is a Right of Credit eſtabliſhed ; the 
Conſequences are, 1720, A Power to oblige the De- 
bitor to repay the Sum quandocungue. 2do, A 
Power to oblige him to pay Annualrent in the mcan 
Time. Of theſe tour *cis the Right itſelf that 1s 
the proper Subje& of Preſcription, *Tis obvious, 
that Conſent or Evidence are not capable of Pre- 
ſcription. And as for the Conſequences of the 
Right, if the Right itſelf remain firm and unſha- 
ken, its Conſequences ate a Shadow that mult ever 
attend the Subttance. If the Right itſelf fall, "ris 
bootleſs to talk whether the Conſequences be pre- 
ſcribed, ſince a Shadow cannot exiſt- without the 
Subſtance. Having gained this Point, that the 
Right itſelf is the proper Subj-& of Preſcription, 
let us now put the Caſe of a Sum of Money lent, 
_ repayable at two diftcrent Terms; the Creditor in- 
filts for Payment forty Years after the firſt Term's 
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' Payment fell due, but within forty Years ef the ſe- 
cond Term. Puaritur, Whether the remaining, 
Half that fell due the ſecond Term, can yet be ex- 
ated ? The Anſwer is, That it cannot, becauſe 
the Right irfelf, the jus crediti is cut off by Pre- 
ſcription; after which there can be no Purſuit upon- 
the' Bond. The Creditor has been negligent for 
| the Space of forty Yeirs, ſince the 'Time that AGi- 
on was firſt competent thereupon, the Law from 
this infers, that he has derelinquiſhed his Right, 
which brings him to the ſame Situation as it ne- 
ver had been granted ; the Right itſelf falls with 
all its Conſequences. Upon the ſame Mcdium it 1s, 
| that a Bond' bearing Annvalrent having lien over 
forty Years, not only the principal Sum, bur all the 
intermediate Annualrents fall to the Ground, tho” 
none of them have been due forty Years, and poſ- 
ſibly ſome of them not a ſingle Month. 'Thus the 
Mactrer was determined in the Roman Law, and up- 
on the ſame Principles. See L. 26. C. de Uſur. The 
Words are, Eos, qui priucipatli attione per exoeptio- 
nem triginta, vel flere og annorum, ſrve perſo- 
 wali, ſive hypothecaria ceciderunt | jubemus] non 
Poſſe [ſuper uſuris,vel frudibus prateriti temports ali- 
quam movere quaſtionem, dicendo ex iiſdem tempo- 
ribus eas welle fibi perſobvi, qua non 'ad triginta, 
vet guadraginta prateritos aunas referuntur, pes. 
do fingulis annis earum afiones naſci: principali 
enim attione non ſubſitente, fatis ſupervacuum eſt 
ſuper uſuris, wel frudibus adbuc judirem cognoſcere. 
From the ſame Principle it flows, that if a Credi- 
tor take Document upon his Right, the Right it- 
elf is ſafe from Preſcription with all its Conſequen- 
ces; which is inſinuated in the firſt 'A& anent Pre- 
ſcription, and cleared by Practice, "Thus __y 
a. we 
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Prefcription is ſaved as-to the whele, the Creditor 
doing Diligence againſt any one of he Principals or 
Cautioners. Stair, Dirleton, 18th December 1667, 
Nicolſon' contra-Laird of Phitorth. Forbes. 23d Fe- 
bruary 1714, Earl of Marchmount contra' Home. 
'Thus in an- Inteftment of  Annualrent- reaching two 
'Fenements, Diligence-done againſt the one, or Pay- 
ment made by the Debitox, ſaves Preſcription. as to, 
both, which was found, though the Annaakrent was, 
conſtirure upon the two Tenements. by two diffe>. 
_ rent Saſines,: Stair, Gosford, 224 Zune 1671, Lord. 
Balmerino contra Hamilton, - The like it a Thir- 
lage of omnia grana creſcentia eſtabliſhed by Writ, 
where it was found, That the Detender having grind=- 
ed a Part of his Coras at the Mill to which he was. 
thitled, this was ſufficient to lupport the Aſtriction 
for the whole; tho' thre wasaDecſuetude as-to ſome 
Parriculars comprehcaded in the Writ, ,above the 
Space of torty Yeats: © Durie, 26. Fune 1635, Laird 
ot Waughton contra Home. All 'which tend ro 
ſhew, that there is. no ſuch Thing as a diſtin& 
Preſcription of the Conſequences different from that 
of the Right itfelf.+ Ai terids to this Point, © 'The 
« Right itſcf ialling, it falls with all- its Conle- 
© quences; the: Right itlclf being ſupported, It is 

* ſupported with all ics Conſequences.” Ir follows | 
alſo as a plain Conſequence ot the- ſame Principle; 
That” if a Creditor. ala Document upon his Bond, by 
receiving Payment ot any; Ycar's Annualrent, or any. 
Part of the principal Sum, this muſt be.a good Inter- 
ruption not- only. as to the principal Sum it(el}, but as 
to all precceding Annualrents; becauſe the Right is 
thereby ſupported, which ſupports all its Conſequen= 
ces. And ſo it: was determine q Stair 22. Fuly 1671, 
Blair contra Blair. This Deciſion - indeed was. 


thereafter altered, 7th an 1672 mter ye. 
an 


—_—y 


* has 
«Yy ut 


and. the. quite.contrary found: . Upon this reaſon- 
ing, that though Payment either of. the Principal op, 


Annualrent, does . interrupt Preſcription of a Bond: 


as tos the principal'Sum ; yet the Annualrent :be-: 
ing- annua praſtatio,: every Year docs inter a diſtin& 


Obligation, and  eycry- diſtin& Year's Annualrent- 


does preſcribe. by forty Years Silence z So that the: 
Payment of the ſubſequent Annualrent,. or a Paxt- 
of the Principal, docs not iaterrupt the Preſcription- 
of any ſingle bygone Year's Anfwalrent, it there was: 
no Purſuit upon that Year's Annualrent during the 
Courſe of Preſcriprion. I cannot perſuade myſcl 
that this is Juſt Reaſoning. The Error ſcems,.to: 
lie here, that every Year's Annualrent is conſider- 
ed as a diſtin& prmcipal Obligation, not depending, 
upon, or conſequential to the Right whereby the. 
principal Sum 1s eſtabliſhed ; whereas it 1s as di- 
re& a Conſequence of the Right of Credit, as thg- 
Penalty is, or any other acceſſory Stipulation. 'Tar 
try this reaſoning, let us examine where it will car» 
ry us. The Obligation for Annualrent is a dt-. 
ſtin& principal-Obligation ; theretore it is not in-. 
terrupted by Document taken upon the Right for” 
the principal Sum. 'Theretore, 2do, Of neceſlary: 
_ Conlequence it preſcribes not with the principal. 
Sum, but has its own ſeparate Preſcription. And 
ſo though a Bond be cut off by a iorty Years Ne+ 


gligence, all the Annualrcnts within the forty Years 


- may yet be demanded, expreſly contrary to the aboye- 
Text of the Civil Law; tounded in the moft ſolid 
Principles. To. fum up this Diſpute, the whole 
comes here, if Annualrent be a diſtin& principal in- 
dependent Qbligation, it muſt have a ſeparate Pre» 
ſcription from that of the principal Sum, whereby. 
the principal Sum may be preſcribed while the by» 
| Pn Ie pon gone 
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goneAnnualrents remain due ; andPreſcription of the 
principal Sum may be interrupted without interrupt- 
ing the other. If Annualrent be an Acceſſory, a 
Conſequence depending upon, and flowing from the 
| Jus crediti, eſtabliſhed by the Bond and Contra& 
in the Purſuer's Perſon, which it unqueſtionably is, 
both the above Pofitions muſt be wrong ; Preſcrip- 
ton of the one muſt cut. off the other, and Inter- 
Cuption of the one ſupport the other, equally as in 
the Cafe of Infeftment of Annualrent eſtabliſhed 
over two Tenements, or againſt two Debitors ; and 
| yet Payment by one Debitor, or out of one 'Tene- 
ment, 1s juſt as diſtin& a Preſtation from the Pay=- 
ment made by the other Debitor, or out of the 
ether Tenement, as the Preſtation of Annualrent is 
diftin& from that ot the principal Sum or Penalty. 
_ Having premiſcd theſe Principles, it is 'Time now 
to take a View of the Deciſions relative to this 
Point. And, 1m,” A Liferentrix having lived ma- 
ny' Years after her Husband's Deceaſe, without de- 
manding her Annuity; in an AGion at cher Re- 
preſentartive's Inſtance for the Annuities falling due. 
within the Years of Preſcription ; The Lords found; 
That there being no Action intented for Payment 
of the Liferent tor forty Years after the Huf- 
band's Deceaſe, the R1Gnrm of Liferent, and rhe 
Purſuer's Claim thereupon, was prefcribed, Foybes 
6th July 1711, Steuart contra the Children of Cum- 
_ ing of Pitoullie. But in a fimular Caſe of a Bond 
of Penſion granted to an Advocate, the Bond had. 
lien over forty Years without any Thing done upon” 
it, yet the bygone Penſions falling due within the 
Years of Preſcription, were decerned to be paid to 
the Creditors Repreſentative; upon this Footing, 
that cyery Year's Penſion was a ſeparate OQbligatt- 
on, 
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on, and run a different Courſe of Preſcription.---Fu- 
ty 1730, Lockhart contra Duke of Gordon. Theſe 
two Deciſions hang not well together. The firſt 
ſcems to be weil founded. 'There is alſo a 'Text 
in the Roman Law, which runs counter to our 
Doarine; it is L. 7. $ 6. C. de Praſcript. 30. vel 
40. ann. In bis etiam promiſſionibus, vel legatis, vel 
aliis obligationibus, qua dationem per ſingulos annos, 
vel menſes, aut aliquod ſingulare tempus continent, 
tempora memoratorum praſcriptionum, non ab exor- 
dio talis obligationis, ſed ab initio cujuſque anni, 
vel menſis, vel alterius ſingularis temporis computa- 

vi manifeſtum eſt. The Miſtake, with Submiſſion, 
ſeems till to lie here, that every 'Term's Preſtation is 
conſidered as a diſtin& principal independent Right, 
equally as if granted by different Perſons, at diffe- 
rent 'Times, in different Deeds, which is plainly a 
wrong Conception of the Matter. All theſe diffe- 
rent Preſtations are the Efte&s of one Cavss, /ciz. 
the Right eſtabliſhed in the Creditors Perſon by the 
Legacy, Promiſe, or other legal Deed. The Right 
here is as much anicum E individuum, as any thar 
contains but one ſingle Preſtation. The Unity . of 
the Right depends upon the Unity of the Contrac, 
Where the Deed is one, which it always muſt be 
when done #nzco contextu, by a fingle A& of the 
binding Faculty, the Right eſtabliſed thereby muit 
be ſimple and one, though complex in its Perfor= 
mance. For Example, An Obligation to pay ten 
Pound is one ſimple Obligation, though ir may be 
implemented by diſtin& Performances of partial Pay- 
ments. *Tis the ſame, though the Performance be 
ſuipulated originally, to be ar difterent 'I imes, ſuch 
as a Stipulation for Annualrent, or other annual 
Preitation ; which Difference of "Time in. the Per- 
| | formance 
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: formance does no more infer different or diſtin& 
Obligations, than the Obligation to build a Houfe, 
- which muſt neceſſarily take up Time in the Pertor- 
mance, or any Right of Servituge; ſuch as. com- 
-mon Paſturage, all of which are performed 'ſuccef- 
-fively in Time, and yet are funditus,.cut off by the 


this Matter by the Conſideration of a Tack, which 
though containing mutual and different Feeſtations, 
both as to Kind and Time, is yet one Contra, 
one Right in the -Contra&ers. The Matter then 
' comes here ; if the Right itſelf be cut off by Pre- 
cription, ſciz. the Legacy or Contra&, the annual 
Preſtations flowing therefrom, and depending .upon 
K, mult ceaſe of Conlequence, ©? 
"To fift this Matter to the Bottom, . beihg 
of Importance, let 'us examine what further may 
be faid in Favours of this Diſtin&ion' betwixt 
the Preſcription of Annualrents, and other yearly 
Preſtations, inferred from comparing theſe two Laws 
of the Codex together. If it be contended to ty 
here, that rhe principa/ Sum falling, the acceſſory 
Annualrent cannot ſtand ; whereas, 'in other annual 
Preſtations, there is no principal Obligation to 
which they may be referred' as Acceſſories, bur 
each Preſtation is a ſeparate Principal. The An- 
ſwer is, It is true, that after the principal Sum i: 
extinguiſhed, no Annualrents can begin to exiſt 
But as to the Annualrents, due before the Preſcrips 
tion run out, there 1s no ſuch ConneCtion as tg 
infer, that they muſt fall, becauſe the Principg} 
falls. The ſolid Reaſon is, that there is a Right in 
the Creditor antecedent in the Order of our Ideas to 
the reſpe&ive Claims of both Principal and Annual- 
rent, from which Righs rheſe Claims flow, are 
MY Con- 


 Diſuſe of bare forty Years, Let us further illuſtrate | 
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Conſequences of, and depend upon. To claim is 
to aF, and all legal Aion preſuppoſes a Right 
fi the Acor, which makes -It legal. *Tis rhis * 
Right . which {ſuffers the negative Preſcriprion 3 
and ir beinzs done away, there is nothing left ro 
ſupport a Claim either tor Principal or Annualrent: 
The very fame Way in other annual Preſtations, 
a Bond of Penſion, for Example, there is an ante- 
cedent Ripht, that ſupports every reſpe&ive Year's 
Claim, which being extinguithed, theſe Claims muſt 
all fall a; once. If it be alledged, That every 
Year's Claim ariſcs from a ſeparate independent 
Right, which ariſcs annually ; ler ' it be conſidered, 
that Time alone cannot make a Right to exiſt; 
If it did not exiſt before, it cannot begin noW by 
the Fotce of Time alone. The Penſion is one, 
_ ariſing from owe Conſcenr, one A of the binding 

F aculty. Even as much as a Right to a Sum beat- 
ing Annualrent is one, or a Right of Paſturage, or 
to "oblige a Perſon ad fatum preftandum, which re= 
quires a Courſe of Time to Performance: Or even 
as 4 Right of Property, which involves many Powers 
and Preſtations, diftcring in Kind as well as 'Time. 
To ſhow that a Pond of Penſion is one Right, 
tho? containing the Performance of many Years, 
Let us confider the Dift:rehc: berwixt that Caſe, 
and a different Bond for cvery Year's Penſion re- 
rewed annually. In the laſt Cafe a Right ariſes 
And falls. every Year, and all the Pay Bonds 
Fre quite independent and unconneCt<d ; whereas 

m the other Caſe a Right arofe upon Subſcription 
of the Bond, which ſabliſted equally and nniformly 
through all the Years it was deſigned to laſt, and 
fell not until running our of the alk Year, 2do, It 
fach a Penſion be not a” to be one Right, Ic 
NS . | wilt 
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will be difficult to ſhow that one Year's Penſion is 
one Right, which is equally diviſible as 100 Years 
are, into Months and Days, and ſo on to infi- 
nitur. 

_ To fortify this, let us apply to the natural No- 
tions of Mankind, whether they are not apt to 
conſider a Right obtained by one Conſent in one 
Deed, as 0ue? Whether of judging of one's own Ne- 
glec, he does not take it from forbearing to purſue 

upon the Deed the Contratt, without dreaming to 
diſtinguiſh the particular Preſtations therein? 


' Thus as to the negative Preſcription of annual 
Preſiations, theſe two Conclaſions aprear to be well 
tounded. 1920, That the Right itſelt falling by Pre- 
{cription, it muſt tall with all irs Acceſſories and 
Conſequences. 240, That any Docume:t raken upon. 
the Right, according to A& 1469, C. 28. as it 
docs preſerve the Right itſelf, ſo of Neceility it mult. 
preſerve all the Acceſſories and Conſequences. | 

Hitherto of annual Preitations, where the Right 
itſelf is preſcribable. "There remains {till behind 
another Branch to be diſcuſſed, ſciZ. where the 
Right 1tſclf is not preicribable, which 1s tlie noted 
Cale of Teind, Feu-duty, E5c. In this Caſe, tho', 
the Right itſelf fall not by Diſuſe or Dercliction, yet 
it is our conſtant Practice to cut down the Bygones 
preceeding 4o Years. Thus, I ſay, ſtands our. 
Law ; but 1t one ſhall go accurately to inquire inta, 
the Reaſon, it will not be found ſo obvious. "The, 
Footing, I apprehend, it is generally taken upon, 
is, That every Year's Preſtation is a diFerent Right, 
which of Conſequence muſt have a different Courſe 
of Preſcription. But this, I acknowledge, I never 
could conceive; and that it is a wrong Rs Maes” 

0 
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of the Martter, is pretry fully explained above. *Tis 
obvious in all ſuch Caſes, tho” the Preſtations ariſc 
annually, yet there muſt be a Right antecedent in 
the Order of our Ideas, which ſupports each of 
theſe Preitations, and upon which each Year's Claim 
is founded ; which Right is as much unicum & in- 
dividuum, as any Right can be that ſupports but 
one ſingle Perfotmance. To take a cloſer View of 
this in the Matter of Teinds, in which indeed every 
Year's Preſtation bids as fair for being a diftin# 
Right as any one that can be exemplified. *Tis 
obvious in the firſt Place, "That Vicarage-Teind 
has never been taken upon that Footing, otherwiſe it 
could never ſufter a total __— Preſcription, 
which it unqueſtionably does : And *tis plain, that 
Parſonage-Teind is as much jus unicum E indjivi- 
duum, as Vicarage. 2do, Parſonage-Teind is ap- 
parently conſidered as jus unicum & individuum, 
without which it could never be carried by the 
poſitive Preſcription. Were it otherwiſe, Poſſeſſion 
of Parſonage-Teinds tor 40 Years might well ex- 
clade a Demand for Bygones, upon the Footing, 
that the Fruus are bona fide percepti E& conſumpts ; 
but could give no Right tor 'Time to come, becauſe 
' no Right can be carried by Preſcription, but that 
individually, upon which the Poſſeſſion was founded. 
"The Concluſion of all is, That if a Right to Par- 
ſonage-Teinds be a jus unicum & mdividuum, Pr e- 
ſcription muſt run againſt it torally, or not at all. 
If the Right tall, it mult tall with its Conſequences ; 
if it ſtand, it muſt ſtand with ics Conſequences. | 

After the ſame Manner, the Right to Feu-duties 
iS jus unicum E9 individuumn. The Right itfelt can 
never preſcribe, being inherent in the Supertority, 
watch again being a A" Lands, can never - 

2 ' fer 


fer the negative Preſcciptin. The like of Tack-duticg, 
which are conſtituted in one Contract, eſtabliſhed by 
one Conſent, one Bargain. EET 
'Tis extremly true, that in theſe Examples there 
has been Negle&, Diſuſe and Dereliction ; all that 
1s necetlary in the common Caſes to found the nega- 
tive Preſcription. But quid inde £ To fay that the 
negativg Preſcription in any particular Caſe runs not, 
is, in other Wcrds, to ſay, That the Law reſtores 
him againſt his Negle&, Diſuſe and Dereli&tion ; 
therefore the perſonal Obje&ion of Preſcription 
lies not againſt him ; Therefore /he can inf6{t upon 
his Right guandocungue ; An it he can infiſt upon 
hjs Right, he can infiſt upon -1t- as It . ſtands, and 
as it ſtood from the. Beginning : For Preſcription 
alters not the Nature of Rights, transforms them 
not into other Shapes ; it cuts them down fimply, 
of allows them to {tand (imply. ' Thus in the Calc 
of Fey-duty, {inc the Right of Superiority pre- 
| ſcribcs not, 'neirher can the Claim tor the Feu- 
dutics, whether againſt the Vaſlal, or againſt the 
Ground, which Claim is inherent in the Superiority, 
eſſential ro It ; and therefore not to be divided from 
yg net: Mons ai 


Tt now the Matter be put upon this Footing, 
&« 'That by the Law of Nature, all Sorts of Rights 
< fall by the negative Preſcription, and among the 
« reſt Right to Lands and Teinds ; and thar our 
«* Law, when it reſtores Proprietors againſt this 
* Preſcription, docs it not totally, but only as to 
* Bygones within 4c Years, and in Time to come.” 
The Dithculty is, 1429, Thar this is but an arbitrary 
Scheme. For taking the Thing in 'this View, it 
appears more reaſonable, that the Preſcription ſhould 
be allowcd to run with Reſpe& to the whole Bygoney 
| he oi ED * from 
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from the preſent Time, ' For truly the Negle& and 
Nereliction would infer ſo much equally, as in the 
Caſe of a Bond bearing Annualrent, in which the 
Annualrents within 4o Years tall by Preſcription, 
as well as the Bond itſelf, And when we take a 
View of the Reaſon, why Right to Lands falls not 
by - Preſcription, the Obje&ion will. appear in a 
ſtronger Light, A Man by our Law 1s reſtor'd to 
his Property, where it is not acquir'd to another 
by poſitive Preſcription, becauſe the former Pro- 
Prietor is in a more favourable Caſe than the 
Fisk or firſt Occupier : But there 1s no Reaſon he 
{ſhould be reſtor'd to Bygones, ſeeing Liberation 
1s more favourable than Obligation, eſpecially 
taking along that Negle& on the one Side, with- 
_ out bona fides on the other, is ſuſficient in the negative 
Preſcription. If then this Scheme come out to any 
Thing, it muſt come out thus, That Property. in 
Lands is loſt by the negative Preſcription, as well 
as other Rights, whereby all its Conſequences and 
Acceſſories tall of Courſe. But that our Law 0b 
favorem gives back the Property, as by a new 
Right, unleſs it has been acquir'd to another by 
Preſcription. 2do, "There is another ſtrong Ob- 
jection againſt the Scheme, which cuts off the By- 
gones only preceeding 40 Years. Which is, That | 
as the Law 1s ſuppoſed to reſtore the Proprietor to 
the Bygones within 40 Years, becauſe of his Ne- 
gle&t with Reſpet to theſe of an older Date , It 
mult tollow, that if he has purged his Neglect by 
uplifting any Year's Duty within the 40 Years, 
{uch a Document taken upon his Right mult be an 
Interruption, even as to Bygones, tor 40 Years pre- 
ceeding the Date thereof. Now this will ſcarce be 
allowed, the contrary is the received Scheme, ji/# 

OY | | That 
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'That every Year's Preſtation runs a diſtin& Courſe 
of Preſcription ; and therefore, that the uplifting 
of one Year's Duty will not ſave another. 
Conſidering this Matter 1m all its different Lights, 
the moſt rarional Footing it can be put upon, ſeems 
to be, that the refuſing Action upon annual Preſta- 
_ tions preceeding 40 Years, does hot at all ariſc from 
Preſcription, but from a quite different Founda- 
tion. The Law introduces a Preſumption,' that 
every Man will demand what is due to him, at 
leaſt within 40 Years, and that if he delays longer, 
it is becauſe Payment has already been made. I 
am the more fattshed with this, from what I ſee in 
Dwrie, 15tly December 1638, Laird of Gairutully 
contra Commitlary ot St. Andrews. © Where a Feu- 
* duty bei"g demanded after 40 Years, it was found, 
& Thar thi: being a Debt owing by the Dcfender's 
* own Che: *r, he could not propone Preſcription 
« againſt the ame ; But the Lords thought ir ex- 
*©© pcdient, that the Purſuer ſhould reſtri& his Libel 
© tothe Feu-dutics ariſing within the laſt 4o Years.” 
If this Scheme hold, it will follow, that the Pur- 
fuer has Acceſs in this Caſe to refer to the Defender's 
Oath, that the Duties even preceeding the 40 Years 
are {till reſting owing. Which, as above ſet forth, 
he has no Acceſs to do in the proper Preſcription. 
And thus Preſcription, in Caſes of this Kind, is 
preciſely of the ſam: Nature with the quinquennial 
Preſcription of Tack-duties, &9c. and tricnnial Pre- 
| ſcription of Merchant Accompts, &%. none of 
which truly are of the Nature of the proper Pre- 
ſcription. They found not a perſonal Obje&ion 
againſt the Purlucr upon the Medium of Neglebt or 
| Dereli&ion. 1 hey are nothing elſe but a Preſump- 
tion introduc'd by Law, that the Debt is —_— 
- which 
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which has this Efte& to throw the onus proband 
upon the Purſuer, that the Debt is {till reſting 
OW1NS. 


Thus far upon the Queſtion with Relation to 


Rights thar fall not by Preſcription, whether at 
leaſt they ſhould not fall as to Bygones preceed- 
ing forty Years? We procecd now to another 


Queſtion with Relation to 'Tcinds in particular, 
Why they ſhould nor fall totally by the negative 


Preſcription ? Ir is laid down by Lord $:air in his 
Inſtitutions, $ 22. bujus titili, That a Right to 
Teinds may be preſcribed as well as uber Rights 
by forty Tears Poſſeſſion ; but that a Right to by- 
goue Teinds, being founded in. publick Law. pre- 


{cribes not except as to Bygones before forty Tears. 


Thus in our Law, Teinds are ſubje& to the poſe- 
t:ye, but not vegative Preſcription : Yet it muſt 
be acknowledged, that the Reaſon given here 
for the Difference, is not quite fatis ying., All 
Rights arc founded in publick Law, as well as 
'Teinds ; beſides that publick Law has no more Re= 
lation to the zegative than poſitive Preſcription. 'To. 
take this Matter trom the Beginning, *ris obvious, 
that betore the Retormation, while 'Tcinds were 
the Patrimony of the Church, and not alienable, 
they were in no View preſcriptable, as being ex- 
tra commercium, juſt as much as the res ſacre, 
{auftx & rehigicſe among the Romans, But the 
Cale diftered aiter the Abolition ot - Popery, 'Teinds 
_ continuing no longer the Patrimony of the Church, 
they were creed into temporal Lordſhips, gifted 
away to particular Perſons, and now plainly 2 com- 
mercio. *Tis true, they continue {till burdened with 
2 competent Proviſion to Miniſters : $0 tar as that 

Bur- 
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Burden goes, they are till extra commercinum, and 
conſequently not preſcriptable. Burt as for the In- 
tereſt the Laity have in Teinds; *tis perhaps not 
caly to account why that Intereſt ſhould not ſuffer 
the pegative as well as poſitive Preſcription. Let 
us ſuppoſe the Caſe. that a Perſon who is Titular 
of his own Tcinds, diſpoſes upon the ſame by Way 
of Sale, the Purchaſer forbears during forty Years 
to inſiſt tipon his Contra&t; it does not appear 
why the Contra& ſhould not fall by Preſcription, 
and of Conſequence the Right to the Teind-duties : 
Nor 1s it any Way repugnant, that the ſame 'Teinds 
ſhould yet continue to be a ſubfiſting SubjeR, liable 
to the Burden of the Miniſtcrs Stipend; becauſe, as 
above laid down, Preſcription gives only an exſtriu- 
fick Exception againſt the Purſner claiming, bur 
_ operates not an Extin&ion of the Right claimed. 

I have formerly thought that Teind is a Land-right ;_ 
and therefore ſuffers not - the negative Preſcription : 
But this 1s not juſt. ' Teinds are a Burden upon 
Land, juſt as an Infeftment of Annuatrent is. And 
if the negative Preſcription ſhould take Place, the 
Conſequence would be a Liberation only, not a 
Transfereice of Property. Were a Right to Teinds 
to be confidered not as a jus unicum & jndivi- 
duum, but a ſeparate principal independent Right 
as to every diſtin& Years Teind-duty, the Matter 
would be expedite. But this is not fo, as is en- 
deavoured to be made out above. And truly after 
all, fince a Right to Teinds is acquirable by Pre- 
ſcription, which ſuppoſes it a jus unicum Es indi- 
viduum, it appears a fair Conſequence, thar it ſhould 
_ be loſt the ſame Way. 
As to the negative Preſcription of Viccarage- 
teinds, there is a remarkable Deciſton _—_ by 
Forun- 
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Fountainhall, 24. Fuly 1678, Laird of Grant con- 
tra M*Intoſh, where it is held, © That Viccarage of 

« Lint, Hemp, Milk, &6c. does rocally preſcribe 
&« non utendo tor forty Years; which holds true in 
« general with Reſpect to all Species, except Calves, 
« Lambs and Wool: And the Reaſon given tor 
the Exception is, becauſe theſe commonly pay 
Viccarage in all Places; and therefore as to thele 
Ceflation of Payment liberates only from all Years 
above forty.” The Author adds, That the ſame 
had been tound before, Earl of Panmuir and the 
Heritors of Inverneſs, as allo the Parſon ot Pref 
tonbaugh and his Pariſhioners. And as to Roots, 
it was then lately decided between Gi 1n Sut- 
ties-Myre in Alerdeen and Burnet, where Roots 
* and Herbs were found not liable in Viccarage, 
© unleſs they had been in Uſe of paying the Teind 
<« within theſe forty Years. And on the zo. Fune 
« 1668, Miniſter of Elgin contra his Pariſhioners 
* 'The Lords found, That Yards in Elgin, belong=- 
* ing to the Canons of old, ſhould not pay Vic- 
« carige, becauſe free forty Years back, and paſt 
« all Memory, unleſs he would prove Payment 
<« either out ot thir, or any other the Canons Por- 
« tions within that 'Time to the Church,” This 
Deciſion ſeems to introduce a Diſt't:ftion amongſt 
the different Species, that pay Viccarage Teind, 
ſciz. ordinary, ſuch as Calves, Lambs and Wool, 
which preſcribe not ; extraoramary, containing all 
the other Species, which do preſcribe. It this hold, 
1t muſt be taken in a limited Senſe, what is laid 
down by Lord Stair, Tit. Teinds, $ 7. {ciz. That 
I iccarage-teinds are local, according to the Cuſtons 
of the Benefice or Pariſh, And thus Svbjcets that 
Or dinarily pay Viccarage arc upon the fame Foor- 
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ing with Parſonage-teinds, neither of them ſubje& 
to the negative Preſcription. | 


Diſcharges and Liberations arc not capable of the 
negative Preſcription, they relate not to the Con- 
ſtirution of a Right, bur to the ultimate Conclufi- 
on and Performance thereof ; they cannot theretore 
be loſt zou utendo, becauſe not deſfign'd to have any 
further Operation: Thus Decrects of Valuation and 
Sale of Teinds preſcribe not. Fountainhall, Forbes, 
7th Fune 1710, Lady Cardroſs contra Grabam, 
becauſe ſuch Decrcets are not an Efabliſhment of a 
Right of 'Teinds, but a Liberation therefrom, And 
in mutual Declarators of 'Thirlage and Immunity, 
the one founding on an old Charter, the other on a 
polterior Contra, giving Power to the Party whoſe 
Lands had been thirled by the Charter, to build a_ 
Mill en his own Ground, it was found, 'That tho? 
he had not built any for upwards of a 100 Years, 
yet this Liberty was not loſt by Preſcription. Foun- 
tainhall, Forbes, 14th March 1707, Laird New- 
rains contra Laird of Bimerſide. 

As to Exceptions which are reckon'd perpetual ac- 
cording to the Brocard, Temporaneg ad agendum ſunt 
perpetua ad excipiendum, the following DiltinE&ion 
will clear the Matter, If the Exception be founded 
upon ſome Right in the Detender's Perſon, it can laſt. 
no longer than the Right ſubſiſts, but if founded upon 
| Diſcharges, Liberations or ſuch like, it muſt be per- 
petual ; thus the Exception of Payment can never 
_ preſcribe, becauſe it is a Liberation. Bur Com- 
penf{ation docs preſcribe with the Defender's Claim 
upon which ir is founded ; for there can be no 
Compenſation after the Debt is extinguiſhed by 
Payment or Preſcription, In this View, I cooner 

tc 
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tell if the; Deciſion, Forbes, 24th Fune 1712, 
Sinclair contra Murray, be well founded. The 
Caſe was, in an A&ion of Count and Reckoning, 
the Defender proponed Compenſation upon two 
Receipts, in which the Purſuer acknowledged the 
Receipt of Money frem the Defender, and obliged 
| himſelf to allow the ſame at Counting. Replied 
for the Purſuer, The Receipts are preſcribed. It 
_ was anſwered, "That Diſcharges or Receipts afford- 

ing Ground of Defence only, and which the Re- 
ceiver cannot found upon, till he be purſued, are 


perpeiua ad excipiendum, and cannot preſcribe, 
which was tound relevant. 


Preſcription, tho* not an intrinſick or real Ex- 
ception, is of that Sort of perſonal Exceptions, which 
are drawn from the Circumſtances ot the Purſuer, 
_ denying him the jus agendi : For this Reaſon, it 
| may nct orly Le pl:d upon by the Debitor himſclf, 
who is liberate thereby, but by all others having 
Intereſt in the Queſtion, And thus in a Competi- 
tion betwixt two Afignies to an Adjudication, 
the ſecond Afſigny was allowed to propone Pre- 
{cription againſt the firſt Aſſigny, whereby his came 
to be the preferable Right. 26. November 1728. 
Mr. Alexander Fraſer contra Hetfor Mackenzie. 


Of the pofutrve Preſcription. 


A habilc Title ever preſumes bona fides, without 
examining into the Right of the Diſponer ; provid- 
ing only there be any Room for the Suppolition, 
that the Subje& poſſibly might have been his. 
Thus forty Years Poſſeſſion with a Title from a 
Subje& was found ſufficient to eſtablith a Fair, gre 
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the King alone can conſtitute Fairs ; it being a poſ- 
fible Suppoſition, that the Right was originally - 
derived trom the King to the Diſponer, Starr, 2d 
December 1679, Farquharſon contra Earl of Aboyn, 
And a Biſhop's Chatter diſpoſing of a Salmon-fith- 
ing with forty Years Poſſeſſion was ſuſtain'd as a 
good Right, notwithſtanding that Salmon-fithing is 
enter regalia ; becauſe the Biſhop - might have got 
a Grant from the King. Stair, 13th Fanuary 1680. 
Brown contra 'Town of Kirkcudbright, | 
By the Roman Law, the Author's Poſſeſſion ac- 
ceded to that of the ſingular Succeflor, to complear 
@ſucapion, providing the. Author was in bona fide. 
See Voet. H. T. {Q 16. But in my Opanion, tho' 
to the politive Preſcription, a continued bona fides 
1s neceflary, yet there ought to be an Exception in 
the Caſe of a bona fide Purchaſer, who ſhould be 
allowed to reckon upon his Author's Poſſeſſion, tho' 
it be found afterward, that he has been in mala 
fide, and could nor acquire ro himſelf by Preſcrip- 
tion. The Reaſon is, that Dereliction 1s ſufficient | 
to cut off the tormer Proprietor ; and the preſent 
Poſſeflor, who has bought bona fide, is in as favou- 
rable Sicuation as it his Author had been alſo a 
bona fide Poll-iDr, and conſequently ought reaſo- 
nably to be preter'd to the former Proprietor, and 
much more to the King or firſt Occupier. | 


As to the Title neceflary in the poſitive Preſcrip- 
tion, folind, Thar Saſines upon Haſp and Staple, 
having no other Warrant but the Clerk of the 
Burgh his Afrtion, are not a ſufficient 'I itle for 
Preſcription, as n-t contained in the A& oft Parlia- 
mcnt 1617, which mentions Saſines upon Rerours, 
Caarters and Preeepts of Clare-conſtat, but no 
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Word of Haſp and Staple; ſo that Acts of Parlia- 
ment being ſtricti//tmi juris are not to be extended, 
and theſe being omitted, ir muſt be preſumed to be 
caſus de induſtria omiſſus, and not per incuriam. 
Fountainhall, 1oth Fune 1697. Adminiſtrators of 
Heriot's Hoſpital contra Hepbury, Were this Law, 
there could be no ſuch "Thing as Preſcription in_ 
Burgage Holdings. 'To be ſure this could never be 
the Intention of the A&. *Lis true, correory 
Laws are ſtricti//imi juris, and not to be extended. 
Bur the Subject of this Act is of another Nature, 
It has its Foundation in the original Laws as well 
as in the Laws of other Countries, and therefore 
reaſonably may be extended to all ſimilar Caſes, 
upon which Conſiderations the contrary was found, 
Forbes, 28th November, and 25th December 170g, 
Ker contra Abernethy. In other Caſes, a Saſine 
without a Warrant, not bearing to proceed upon 
a Retour or Precept of Clare conſtat, is no "Title of 
Preſcription. . Stair, 21ſt Fanuary 1679, Fraſer 
contra Hog. But a Procuratory of Reſignation with 
a Saſine relative thereto was tound-a ſufficient Title 
for Preſcription, tho' the Precept was wanting. 
Fountainball 1oth Fune 1697. Adminiſtrators of 
Heriot's Hoſpital contra Hepburn. In the poſitive 
Preſcription founded upon the Poſlefſion of Heirs, it 
1s ſufficient to produce che naked Safine without e1- 
ther the Precepts of Clare-conſtat or Retours upon 
which they are founded. Stair, Gosford, 15th 
February 1671, Earl of Argyle contra Laird 
M © Naughton. Burt at the ſame lime it was tound, 
That the Saſine of an Heir who did not himſelf poſ- 
ſels the whole Space of forty Years, never being re- 
newed in his Succeflors, who all of them continued 
co polle(s as apparent Heirs, was no ſufficient Title 

tor 
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for Preſcription. Stair, ibid. Fountainball 25th 
Tune 1680. Earl of Ducensberry contra Earl of 
Anandale : But it appears to be without Contro- 
verſy, where the original Right itſelf is produced, 
_ "That the bare Poſſeſſion of the Heir without Safine 
1s ſufficient, becauſe here the Right has been poſſeſled 
-upon, 40 Years, which is ſufficient for Preſcription. 


| Whether Uſucapion can proceed upon the Title 
.pro berede, is a celebrated Queſtion in the Roman 
Law, which the Roman Lawiers themſelves ſeem 
to have differed about, and 1s not at all cleared up 
by their Commentators. This Queſtion, becaute 
of its very great Import in our Practice, muſt be 
conſidered at large. 'To begin, Pomponinus 1. 3. pro 
berede, ſcems to lay down in general, That Uſ#u- 
-capion in this Caſe may proceed : His Words are, 
Pherique putaverunt ſi heres ſim & putem rem ali- 
quam ex bereditate eſſe, que non fit : Poſſe me uſu- 
"capere. Upon his Side arc ranged, /. 4. eod. And 
Fulian. 1. 33.4 r. de uſurp. & uſucap. 
. . On the other Hand, the famous Papiniaun de- 
.clares himſelf expreſly, That there can be no ſuch 
Thing as an Uſucapion pro berede, I. 11. diverſ. 
temporal. preſcript. Cum hares in jus omne de- 
funt?i ſuccedit, ignoratione ſua defuntt; witia nou 
excludit : Veluti cum ſciens alienum illum, illo, vel 
precario poſſedit. DPuamvis exim precarium here- 
dem ignorantem non teneat, nec imterdifo refe con- 
venintur ; tamen uſucapere non poterit, quod defunus 
#2012 potuit, Idems juris eft cum de longa toſſeſſione 
quaritur : Neque enim refe defendetur, cum ex- 
ordium ei bone fidei ratio noun tueatur. And there 
are who follow him, the Emperor Antoninus, 1. 1. 
C. Uſucap. pro bared. Cum pro herede uſucapio 
= locuit 
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loeum non babeat, intelligis, neque matrem tuam, 
cut bares extitifti, neque te uſu mancipia ex ea cauſe 
capere poſſe. Diocleſian and Maximian, I. ult, C. cod. 
| Uſucapio nou precedente vero titulo, procedere non 
poteſt: Nec prodeſſe neque tenenti, neque haredi ejus 
poteſt : Nec obtentu velut ex hereditate efſet, quod alie- 
num fuit, domini intentio ullo temporis longi ſpatio 
 abſumitur. And Juſtinian, $ 12. Inſtitut. Uſucap. 
Diutina poſſe/ie, que prodeſſe caperas defuntto, & 
herede ; & bonorum poſfeſor continuatur : Licet ipſe 
ſeiat pradium alienum eſſe. Duod fi ille initium 
juſtum non habuit : Heredi bonorum poſſeſſori lices 
ignoranti, poſſeſ/io non prodeſt. DPuod noſftra con- 
ftitutio ſimiliter E in uſucapionibus obſervari conſti- 
tuit, ut tempora continuentur. | 


The Commentators,” to reconcile theſe Texts, in 
Appearance ſo oppoſite, take a Method, but too 


frequent amongſt them. They recur to Diſtin&ions; 


and if they can be ſo happy to make theſe Diſtin&i- 
ons ſquare with the Words of the Text, they are very 


| little folicitous about the Sprrit and Meaning; and 

thus they cut the Gordian | Heh inſtead of loofing 
it, They rarely proceed to the Examination, 
whether their Diſtin&ons are founded in Principles 
or inReaſon ; and yer this is the only Point worthy 


the canvaſſing. I am for from ſaying this is 
always the Caſe ; it muſt be acknowledged we owe 


' & great Deal to the Commentators, for the Lights 
they have aftorded in clearing up the Roman Law ; 
et it cannot have eſcaped any intelligent Reader, 
that this Obſcrvation does not altogether want a 
Foundation ; and the Example to be here given is 
a notable Inſtance of ar. Er 
To reconcile theſe 'Texts, the Do&ors make this 
Diſtin&ion, /ciZ. Whether the DetunR's Poſſefdion 
| Was 
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was vitious, ot bona fide by any lawful Title, 'ſuckt 
as commodatum, depoſitum, precario, or ſuch like: 
They hold, that it the Detun&'s Poſſeſſion was 
vitious, there can be no #/ucapio pro hxrede. Bur if 
bona fide, thar is, if the Defun& poſſeſſed as Colonns, 
Commodotarius, &c. the Subject to poſſeſſed by the 
Detunct may be acquired abſolutely by the Heir, 
upon this Title uſ/ucapio pro hearede, See Vinnius 
ad did. F 12. Inftitut. de Uſucap : Voet ad pandet(?, 
T. pro hered. F 1. That this Diſtin&ion does by 
no Means agree with the Spirit and ' Meaning of the 
above-cited Texts, will appear almoſt upon the firſt 
Reflef&tion; And that it 1s not tounded in Principles, 
we ſhall endeavour to ſhow hereafter. Beſides, the 
Misfortune 1s in this Caſe, that 1t does not even agree 
with the Words. Papintan {ays exprefly in diff. I. 11, 
Tamen uſucapere non poterit quod defunttus non potuit, 
Compare alſo d:t7, 1. ult. C. Uſucap. pro Herede. 
In the midft of ſo much Obſcuriry, what Light 
ſhall we find. Among atl the Authorities above- 
cited, Papinian is the fingle Writer, who gives a 
Reaſon for his Opinion. Says he, There can be no 
Uſucapio pro Harede, quia hares in jus omne de- 
fund (uccedis, & ignoratione ſua defun#; wvitia 
non excludit, Which is, in other Words, That 
the Heir is the ſame Perſon with rhe Defun& ; and 
therefore cannot be in a better Situation than him. 
This, I conteſs, I could never throughly compre- 
hend ; An Heir indeed is thus far the ſame Per- 
ſon with the Defun&, that he is liable for all his 
Debts, and ſucceeds in all his Rights. © But it was 
never imavined, that 'an Heir 1s the ſame Perſon 
with the Detun&, with reſpe& td any purely per- 
ſonal Quality or Property, good or bad. -If the 
 Defunc has commirted a Crime, | the Heir is not the 
A. | {ame 
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fame Perſon in any, S:nſe to ba liavi: xs the Crimi-: 
nal. I; the Detun&t was. a Turcr, the b1wr repres 
ſents him qua. Debitor,” not qua Tutor. ihe {ame 
Way, i the Detunct was iy mala' fide, thaggis a 
perſonal Property, wherein the Heir cepvcſcnts him 
not; the Heir may well be {ſuppoſed -4# vona. fide, 
tho” the mala fides of his Fredecetlor: be ever fo cer 
tain ; And this Papinian himſclt does allow in the 
Text, giving an Inſtance of it in the Caſe . of 
 Precarium, CO on ly Sw he gr PATE? FR 
- Ler us. examine. what. Light we can have from 
Principles. It muſt be obvious from the Nature of 
Preſcription, . that. the Title, real or putative, to 
- which the Poſſeflor aſcribes his Poſſeflion, muſt be in 
its Nature abſolute and excluſive. Thus the 1itle 
pro emptore is an abſolute excluſive Title ; for this 
good Reaſon, that the ſame Subje& cannot totally 
belong ro. two at once. There cannot be Preſcrip- 
tion againſt a Right, which is compatible and: con- 
ſiſtent with the . Right upon which . the Preſcriber 
founds. Theretore a Right of a Wadſet, or oj a 
Feu acquired by . Preſcriptian, does no- more ex- 
clude the Reverſer or Superior, than the - Purchaſe of 
them does from: the true Proprietor. ,To apply*this, 
let us conſider if at all, or in what Caſes the Ticle 
fro barede 1s an abſolute excluſive Title. Ar firſt 
View, it is plainly an abſolure and exclufive Title, 
as to all competing Heirs. It one Perſon be ſole 
Heir to the Detun&, which is always implied in a 
Service where but one 1s mentioned, no other Perſon 
' can be Heir. Thus far then there may be an »uſu- 
capio pro herede. His bona fides, with the putative 
Title of being fole Heir, will ſupport him ia the 
Right, after having poſſeſſed during that Courſc of 
Time the Law requires. - us next corfider how 
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this Title ſtands, with: Reſpe& to the: Debts and 
Deeds of the Defun&, As to theſe it muſt be al- 
lowed, that it is far from being an abſolute ex- 
elufrue Title. An Heir qua ſuch is liable to, and 
' burdened with all the Debts and. Deeds of the Per- 
ſon- whom he repreſents: And theretore the Title 
p#o herede is ſo far from being excluſive in this Caſe, 
that in Reality it-implies this Burden, juſt as much 
as a Wadfet implies a Reverfion, or a Fen the Right 
_ of Superiority. This brings it to the ſame, as if 
the Debts and Deeds of the Predeceflor were every 
 bn& of them ſpecified in the Heir's Right. In this 
Caſs theretore the -Heir can have no. bona fides, no 
Secority.” The Debts and Deeds of his Predecefſor 
he' muſt 'ever lay his Account to anfwer. " 
_* If this hold, and upon a Review, I cannot find 
but it is ſolid, the Diſtin&ion above laid down by 
the Commentators mult fall to the Ground: as with= 
out- any Foundation. It the' Defun&'s Poſſeffion 
was as Colouus or Commoditarius, the A&ion Joca- 
ti conduit, or Commodati competent againſt him, 
maſt be good againſt his Heir for ever, until they 
fall by the negative Preſcription. *Tis true the 
Heir may believe, that the Subje& belonged to the. 
Defun& in Property ; but then it * is not every 
vague Opinion any how taken up, that will four! 
the bona fides neceſlary for Preſcription. It muſt 
be a ſolid Belief founded upon good Reaſon. 
An Heir can never have a ſolid bona fides, as to any 
Subje& deſcending to him from the .Defun&, For 
ought he knows, 1t may belong to another, no Body 
has cold him otherwiſe ; it may. be” given or pro+ 
miſe away; it may be burdened wich Debt. The 
very Title of Heir obliges him to ſabmit to all theſe 
Chances ; which, as above laid down, cfte&ually 
| EX= 
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excludes that Security, that bona rides, which is 
abſolutely neceflary in every Acquiſition by Pre- 
ſcription, Ir muſt be obvious then, that this Di- 
ſtin&ion berwixt a bona fide and vitious Poſſeſſion, 
can lgnity nothing at all as to the Queſtion in 
Had 7... ws Te, we 
| Ir, being thus laid down, that aſucapio pro he- 
rede is, well founded where the Competition is, 
among Heirs, but that it cannot ebtain againſt 
the Debts and Deeds of the Predecefſor, let us in' 
the next Place, examine what the "Texts above-cited, 
fay as to this Dittin&ion. The L. 11. diverſ. & 
temporal. Preſcript. L. 1. & ult. C, Uſucap. pro be- 
red, &9 F 12. Inſutut. Uſucap. relate all of them ſole- 
ly to the ſecond Branch of the Diſtin&ion. And 
the Authors have nothing in View but the Debts 
and Deeds of the Predeceflor, in theſe Texts, where 
they declare againſt the uſucapio pro herede. The 
L. 33.4 1. cited upon the other Side of the Que- 
{tion plainly relates to the firſt Branch of the Di- 
ſin&ion. The Words are, Hoo amplius, fi juſtam 
cauſam babuerit exiſtimandi, ſe haredem wel box 
norum , poſſeſſorem Domino extitiſſe fundum pro be- 
rede poſſidebit. "The L. ult. pro hered. may well be 
underſtood of-the ſame Caſe : So there remains none 
| that requires an Anſwer ſave L, 3. pro bered. Ple- 

rique putaverunt, fi hares fim & putem rem aliquam 
ex bereditate eſſe, que non ſit : poſſe me uſucapere. 
This Text *ris obvious can have little Weight ei- 
ther Way. Ir carries litrle more than an Infinu- 
ation, that the Lawiers differed upon this Head. 
Bur if ic be Mattcr of Conſcience with any one 
to have implicite Faith in every one of the Roman 
Lawiers, for a further Anſwer, ler him conſult Hei- 
peccius ad Pandeftas T. pro bared. who under- 
Sf 'J-3 ſtands 
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ſtands this Text of Cafes like the following, where, 
for Example, a foreign Shcep has fallen in with's 
Flock that is in hereditate jacente, which therefore 
may be acquired by the Heir poſſefling pro berede 
bona fide. However, 'though it ſhould be allowed, 
thay in his Caſc Uſucapio ay) 6 the Explanati- 
on does not. much larisry m Pomponzus is there 
| ſpeaking in general, and *tis hed therefore to ſup- 
ale that'he meant only of a particular: Cafe. © 

According to the Dodtrine here laid down, there 
muſt be a great Difference with reſpect to the two 
S>rts of politive Preſcription eſtabliſhed in our-Law, 
ſciz. that of Heirs, and that of original Purchaſers ; 
the laſt gives Security againſt all Mortals ; the 
other gives no Security againſt the Debrs and Deeds 
of the Predeceflor. 

Ir remains only to - be mentioned, that the Uſu- 
capio pro herede, (o far as it.relates to the Compe- 
tition among Heirs, is eſtabliſhed in our Law by 
AG 1617, Cap 13. and a Time: fixed much ſhor- 
' ter than the ordinary Courſe of Preſcription: For 
it ſtatutes, That no Retour ſhall be reduceable at- 
ter twenty Years. Sir George Mackenzie in his. 
Obſervations upon this A&, gives his Opinion, That 

this Preſcription of twenty Tears militates only in 
Caſes of Competition betwixt the ſeveral Kinds of 
Heirs among them(clves ; as, Whether the Heir of 
Line ſhould be preferred to the Heir of Taillief 
But it do?s not exclude th: clear Interef? of Blood ; 
for jura ſanguinis 'nallo jure civili dirimi poſſunt, 
L. 8s. de Reg. Fur. And therefore an elder Bro- 
thor was found to have good Intereft to reduce a {e- 
cond Brother's Retour, 11th January 1673, Lamb 
_ eontra Anderſon. This Obſervation does not ap- 
pear to have any Foundation in the A&, _— 

talks 


talks in general: of the righteous Heir, and neareft 
of Kin; And thus it was found 11th Fuly 1701, 
Lady Edingla//ie contra Laird: of Powrze, obſerve 

by Fountainball, That © this A& does relate main- 
&* ly to erroneous Services, where a remoter Heir is 
* retoured- 1n Prejudice of a nearer ;: but that it does 
© not found Heirs ſerved to quarrel their own .Re- 
* tours upon Minority and Lefion, or ſuch like ; 
« ſ{ceing Minority and Lefion was a Ground of Re- 
* duction before that Aﬀ, and needed no new 
*« Law.” As for the Deciſion Lamb contra An- 
derſon, when it is looked into, it holds forth no ſuch 
DiſtinEtion. The Caſe there was, That a younger 
Brother had ſcrved Heir while the elder. was out 
of the Country: And the Diſpute turned folely up- 
on this, th: elder Brother having rerurned -with 
' m the twenty Years, and dying ſoon after the 
Lapſe thereof, without intenting an a&ual Reduc- 
_ tion of his Brother's Retour, whether the eldeſt Bro- 
ther's Creditor, who had charged him to enter Heir 
within the twenty Years and adjudged, cunld have 
Acceſs. to the Lands. Here it was not called in« 
to Controverſy, but that it the ' Heir, had died 
abroad, : without making any Morion againſt . his 
Brother's Retour, the Retour would | have ſtood 
good. ' It was only contended, That the Heir's 
| Return with the Charge againſt him to: enter, was: 
equivalent:to a ReduGion of the Brother's Retour ; 
which the Lords tound. Sir George has. a ſecond. 
Obſervation upon this A& : His Words are, By 
this A, though ſuch Refours may be reduced it 
Prejudice of Perſons ſo ſerved; yet if the . Perſons 
fo [erved have diſponed their Right to ſingular Suc- 
ceſſors, having bona fide acquired Rights, as ſaid 
is, they. cannot be prejudged, Aud in our oy 
Þ NE tBIS 
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this is ſtill introduced for tbe Good of Commerce .in 
Favours of. ſingular Succeſſors ; for how ſhonld they: 
know, that the Retour was reducible & Were this 
Obſervation, founded in the A&, it. would give a 
Security to Purchaſers, and in my Opinion a reaſo- 
nable one, . that. our Law as yet is not acquainted 
with. It is no where, held forth -1n general, That 
onerous Purchaſers are. ſafe againſt all latent Claims ;: 
| all of theſe they. Kand::expoſed to, that, from their 
Nature are good. againit ſingular Succeſſors; and this 
among others. Qur Legiſ]ature- has-indeed re&i- 
fied rhis in ſome Mcaiure. by feveral falutary Laws; 
theſe:the A & of Preſcription makes the great- 

et Figure. It has further introduced Regiſters, and 
appointed ſeveral Kinds of Rights :to;:be. regiſtred 
under this Certzfication, that otherwiſe they ſhall 
' not be good«againſt ſingular Succeſlors. . But there 
are many; Rights. {till behind, not appointed to. be 
regiſtred, and; many. more that -fram their Nature 
cannot admit of it; of which this in Hand is an 
Example ; all of theſe are good againſt Purchaſers. 
Eet us examine what the A& ſays as to this. The 
Words are, It is always declared, That theſe Pre- 
fents ſhall nowiſe be prejudicial to whatſoever Per+ 
fons who bave acquired Rights of Lands and Heri- 
ages before the Date hereof bona fide, from Per- 
s already retoured thereto in any Time bygone © 
But the. ſaid Perſons who have bona fide acquired, 
fhall bruik their Rights accoRDInG. To Tas Law 
YHEN--STANBING. The Meaning of this is extreme+- 
ly obvious. The Law referred to.is Par}. 1494, 
C. 57.-by which it was introduced, 'That Retours 
ſhould be unquarrellable afrer three Years, both, 
with Reſpe& to the Inqueſt, and the Perſon ſerved. 
'This was altered by the preſent AR, ſo far as. re* 
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lates to the Perſon: ſeryed, who muſt now run 2 
Courſe of twenty, Years Preſcription. "This Altera 
tion being made, it remained to be conſidered what 
ſhould become of thoſe who had purchaſed . boua 
fide after three Years, trom Perſons Randing infcft 
- upon Retours, enjoying the Privileges of the former 
Law. The Reſolution upon this was obvious, that 
they muſt be ſecure, ſeeing-the Perſons from whom 
they purchaſed 'were ſecure by the ſaid tricennial Pre» 
ſcription. Sir George in the above Citation under- 
ſtands this Clauſe as a Privilege introduced in ge» 
neral in Fayours of ſingular Succeflors, both. who 
had acquired, and who ſhould acquire thereafter, 
There needs little other Argument againſt this, bur 
the Clauſe itſelf upon which he founds his Obs» 
fervation,” which in expreſs Terms reſtri&s this De- 
_ claration to ſingular Suceeflors, ' who had purchaſed 
befote the Date of this preſent A&. That Purcha- 
 fers from the Nature of the Thing are not ſecure 
againſt this Reduction, will be clear, ' 190, Becauſe 
this Reduction is not per/ſoxal againſt the - NDefeny 
der, but real in the Subjea, 'The righteous: Heir 
coming up, .. claims the: Sabje&- as his own, and 
| the-Perſon retoured cannot ſtand in his Way, ha- 
ving no Right eſtabliſhed in the Subje& till after 
the Courſe of the twenty Years Preſcription. In 
torr, it 1s'not; properly- a Right reducible, but 2ull, 
till it be. eftabliſbed by Preſcription, which is the 
common Nature of Rights to which the poſitive 
Preſcription is-neccſlary: And therefore a Purchaſer 
from-a Perſon: erroneouſly retoured can be no more 
fate' within the Years of Preſoription,- than: any .onc 
who purchaſes a non Domino. 2do, "This is - plainly 
the Opinion' of the Legiſlature. mn the above-cited 
Clauſe, proteRing; the Purchaſers only- from ae 
1 IRE | whoſe 
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whoſe Retours become irreduceable by Preſcription, * 
3tio, Were Purchaſers from Heirs abſolutely ſecure 

a principio againſt this ReduEion, no good Rea- 

fon could be given why this Redu&ion ſhould be. 

limited to twenty Years, rather than the common. 

Period of forty: Whereas upon the Sappoſition, 
that Purchaſers are not ſecure till after the Lapſe 
of twenty Years, there is an exceeding good:Rea- 
ſon for it. One buys from an Heir, ſeeing a ſuf- 
ficient good Progreſs for forty or fifty Years by= 
gone. This gives him tolerable good Security, un»: 
leſs with Reſpe& to this ReduAion at the Inſtance 
of a nearer Eieir. It would be hard in this:Caſe 
to leave him open and inſecure for the Courle of a 
' ſecond forty Years. In a Word, a ſhorter Preſcrip« 
tion than twenty Years would be hard upon the 
righteous Heir ; a longer would be hard upon Pur- 
chaſcrs. D355 rang 


| Whether the King's annexed Property be extra 
commercium, ſo as not to be carried by Preſcripti- 
on, is a Diſpute our- Lawiers ſeem not perte&ly 
agreed in. Sir Fames Steuart in Anſwer to Dirle- 
Tou's Doubts, voce Preſcription, thinks it cannot. 
Sir George MackenZie in his Inſtitutions is of the 
ſame Mind: Yet this Author in his Obſervations 
upon the A& anent Preſcription, Obſervation 6. 
ſcems to be of a viffterent Opinion : As alſo Dirle- 
ton, voce Preſcription againſt the King, who gives 
this remarkable Keaſon for it, That the poſitive 
Preſcripri-n is introduced not ſo much odio E ne- 
ghigentia non petentis, as favore poſſidentis, which, 
ays he, is the ſame with Relation to the King. 
as to another. Lord Stair ſeems alſo to favour 
this Side of the Queſtion, holding, That this A& 
EF-7 | rugs 
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funs- agaialt the King . as: well . as the' Subje&s 


without making any Diſtinction, $ 25. Pujus tittus: 
li When we contider the 3& itſelf, rhere ſeems 
to be little Rovm for doubting, that the. King's 
annexed Property: may be carried by the poſitive 


Preſcription, ſtaturing.. That whoſo ſhall poſſeſs 
_ upon heritable Titles peaceatly.durmg the Space of - 


forty Tears; ſhall not be troubled purſued or in 
quieted by his Majeſty, or others, upon any Ground, 
Roaſon, or Argument. competent of Law. excepting. 


Falſ{ehosd, And as a. ſtrong Forcification of this, 


it muſt be noticed, rhat in 4& 12. Part 1633z 
the Preſcriptability of annexed Property is directly 
taken for granted ; yet aiter all, thcre is a Decift- 
on obſetved by Fountainhall, 19. February 1686, 


King's Advocate contra I aird of Living ſtoun, that 


looks as it our Lords were of Opinion, that the 
annexed Property is not preſcribable : Ir is to this 
Purpofe, that a Right of Servitude, even upon the 
King's Property, may be acquired by Preſcription, 
it not being anhexed Property. There 1s. another 
Deciſion obſerved by Lord Stair that locks the 


ſame Way, 1. February 1671, Ferguſſon contra Pa- 
riſhioners of Kingarth. | TLTL, | 


In eur Practice, the pofitive Preſcription 1s ex- 
.tended to other Rights beſtdes Lands, which have 
Charter and Safine :or their Title. And fo a Tack 
_ null, as being ſet without Conſent of the Patron, 
was found validated, and unquarretlable by forty 
Years Poſl-flimm. Stair, Gosford, 75. Fuly 1677. 
Parion of Preſtounhaugh cunia his Pariihoners. 


[The like Szarr 4 February 1681, Robertſon contra 


Arvuthnot. Starr 3 4. Tuly 1675 College 0! Aber- 
deer contra Earlot Northesk, Fountatiuhal 27 F #410 
oh = U 1655s 
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1696. Earl Leven contra Pariſhoners of Kennoway 
and Markinſh. But as to this Matrer, there is no 
{mall Difficulty : Every Man is preſumed to know 
the Law ; and therefore to know, that a Tack of 
Teinds, ſer without Conſent of the Patron, is not 
good : So that here there can be no Title, no bona 
fides for Preſcription. But poſſibly theſe Deciſions 
may be defended upon the Footing of the negative 
Preſcription, the Aion oft Redu&ion of the Tack 
being loſt Toru utendo :; If it be not ſaid, "That the 
Tacks were {imply null, and necded no Reduction. 


A Pofſeffor cannot preſcribe contrary to the 
Terms of his own Right. For this would not only 
be a Preſcription without a "Title or bona fides, but 
even dire&tly contrary to both. Thus nothing can 
be acquired by Preſcription, without the Limits of 
' a bounding Charter. Hence the Deciſion muſt be 
wrong recorded by Hope, Tit. Fiſhing, 18. Decem- 
ber 1623. Forbes contra Lady Monimusk. Where 
a forty Years Poſſcflion of Salmond Fiſhing, upon 
both Sides of the Water, was ſuſtained, tho? the 
Poſlefſor was only intett in a Salmond Fiſhing, upon 
one Side of the Water. 


Where the Title is general, whereby it is dubi- 
ous whether the Subje& be diſponed or not, the for- 
ty Years Poſſeſſion has two Effte&s. 1mo. It aſcer- 
tains the dubious Clauſe, and infers the Preſump- 
tion, that the Subject in Queſtion was intended to - 
be diſponed, and to be comprehended under the-ge- 
neral Clauſe. 2do. Ir beſtows the Property in Confe- 
quence of that Title, where the Subje& flowed 4 
ou Domino. Thus a Charter with a general Clauſe, 
cum piſcationibus, with forty Years Poſleſſion, was 

ſuſtained 


PRESCRIPTION. tss, 
ſuſtained as to a Salmond Fiſhing, Stair 26. Fa- 
#uary 1665. Heritors of Don contra Town of A- 
berdeen. Stair 6. December 1678. Brown contra 
Town of Kirkcudbright. Here a general Clauſe, 
cum Ppiſcationibus, 1s not commonly underſtood to 
carry Salmond Fiſhing, as being inter regalia ; and 
therefore, unleſs the Poſicflion had explained the 
| Clauſe, fo as to comprehend Salmond Fiſhing, there 
could have been no Title for Preſcription. Burt a 
Charter of a Barony cum piſcationibus, needs no 
Poſſeſſion to explain the Clauſe ; becauſe a Charter 
of a Barony is interpreted in the moſt extenſive Senſe ; 
and therefore carries Salmond Fiſhing. So that, if 
the Diſponer be Deminus, the Diſponee's Right is 
good a principio. And in ſuch a Caſe, Preſcrip- 
tion can only be neceſſary, where the Right flowed 
a non habente. See Stair, Gosford 7. February 1672, 
Fullarton contra Earl of Fglingtoun. Compared 
with Stair 13. Fanuary 1680, Brown contra 'Town 
of Kirkcudbright. Upon the ſame Footing it was, 
that in a Redudion, at the King's Inſtance againſt 
the Heritoss, adjacent to a Muir of his Majeſty's 
Patrimony, the Lords found, That not only the He- 
ritors, whoſe Charters bore the ſaid Muir expreſly ; 
but alſo even thoſe, who only carried the common 
Clauſe cum communi paſtura, had a Right of Ser- 
vitude on it, if they could. prove Preſcription, by 
forty Years Poflefſion. Fountainball 18. February 
1686, King*s Advocate contra Heritors about 
Drumfhorling Muir. ET. 

'Tis upon this ſame Footing, that a forty Years 
Poſſeſſion, upon the dubious Tirle of Part and Per- 
tinent infers Preſcription. "Thus a Parcel of Ground 
was found to be acquired by Preſcription, in the 
Pcrſon of a ſingulax Succeſſor, who had no other 
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Tirle thereto, ſave that of Part and Pertinent ; and 
that tho” tie Spbje& had formerly been a ſeparate 
"Tenement. Stair 17, November 1671, Toung: contra 
Carmicbae]. 20, February 1675. Counteſs of Mur- 
ray contra Weems, And this was even found in 
C:mpetition with one ſpecially infett in the Subject, 
Forbes 22. February 1711. Farl of Leven contra 
Finlay. And torty Years Peflefſion of a Paſturage, 
up:n the Title of Part and Pertiment, was: found 
ſufficient, tho? a privr "Tack of the Paſturage was 
| produced, fet by the Pprfuer's © redeceflors to the De- 
fender's Predecctlors, in vertue ot which, it was al- 
ledged, rhe Poſſifſion of the Paſturage began, which 
was not jound ſufficient to take off the poſitive Pre- 
ſcriprion. Stair 27. November 1677. Grant con- 
tra Grant. This Decifion gives Riſe to the tollow- 
mg Conſiderations. If the Poſſeſſion be of a Servi- 
tude, or ſuch as can come under the Clauſe of Pars 
and Pertinent, the Preſumption is, that the Poſſc li- 
on has followed in vertue of that Title ; bur it 
muſt be noticed, that it goes no further, than a 
Preſumption, there being no Proof, that the Servi- 
tude poſſefled is truiy Part and Pertinent of the 
Lands. It there were, the Detence of Preſcription 
would not be neceſſary. To overturn ſach a Pre- 
ſumption then, the Purſuer muſt have Acceſs to 
prove, that the Servitude was not poſſeſſed, as Part 
and Pertinent, but by Right derived from him, a 
Tack for Example, Of this there can be no Doubt, 
if the Tack was ſet within the forty Years. But 
now, let us ſuppoſe, That the Tack was ſet, and 
run out before the Beginning of the Preſcription, 
will not the Preſumption lie, that the Tackſman 
continued to poſſeſs per tacitam relocationem £ Cer- 
tainly; fince he began to poſſeſs the Servitude, as a 
Ms, _ diſtin& 
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diſtin Subject, and not as Part and Pertinent. 
It is impoſſible thercatter, that by a bare A& of his 
Mind, he can forbear to poſſeſs as Tackſman. and 
reſolve for the ſurure, to poſleſs upon the Footing of 
Part and Pertinent : Nothing le{s would be neccſ» 
fary, than a new Grant from ſome third Patty. Bew 
ſides it was never heard, That a Reſolution did ever 
found a Right, in order to Preſcription. Before he 
bcgan to poſſeſs rhe Servitude, as Part and Perth 
nent, 1c is obvious, he could not have the leaſt Sha- 
dow of a Title to found him in a Preſcription ; and 
of conſequence, that private A& of the Mind 
could not give him one. *Tis a different Caſe, where 
the Tackſman ſells his Property Lands, and alſo the 
Subject ſet to him in Tack, as Part and Pertinent 
of the Lands; for in that Cal: the Purchaſer has a. 
good Title to found him in a Preſcription. Stair 
20. February 1675. Counteſs of Murray contra 
Weems. 


| A Perſon grants a Wadſet, who has no Title him- 
ſelf. 'The Wadſetter poſſeſſes forty Years, The Wad- 
ſetter's Right is ſecure by Preſcription. Is the Re- 
verſer's Right alſo ſecure > I anſwer, No: Becauſs 
' tho? the Wadſetter's Poſſefion be the Reverſcr's Poſ- 
{ffion, yet the Reverſer has no bona fides, no fitulus 
preferibendi. A habile Title may be founded an 
by the Receiver, in order to Preſcription, never by 
the Granter. Otherwile ſetting a Tack a Proy 
 Prietor, might be tounded upon by the Setter, as 
titulus preſcribendi. Yet in this Caſe, Preſcription 
| was found to run in Favours of the Reverſer, as 

well as Wadletter. Forbes 19. Tune 1713. Murray 
contra Mackllan, | | 


Ser- 
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. Servitudes are acquired by Preſcription, without 
any expreſs Title in Writing. Some of them by 
reſuming, trom long Poſlefſion, an antecedent 
File, which not being neccflary to be in Writing, 
at leaſt in any formal Way, the Writ, it any has 
been, may be readily ſuppoſed to have fallen by in 
that Time ; and 1t there has been only verbal Con- 
ſent, it is plain, that aiter the Diſtance of forty 
Years, the Poſſeſſion muſt be. the only Evidence 
thereof. Other. Servitudes, ſuch as paying dry Mul- 
tures, are upon a different Footing. "There every 
A& of Exerciſe of the Servitude infers a preſent 
Conſent, if there has not been one antecedent ; for 
It is rational enough to ſuppoſe, that a Man will 
pay dry Multures, in Subſerviency to another Man's | 
Right already conſtituted, or in order to give a new 
Right : But-the Suppoſition is quite abſurd, that 
a Man looking to his own Intereſt, and having no 
_ other View, but to a& in his Right of Liberty, 
would go about to pay dry Multure. | 


To compleat Preſcription, it is ſufficient, that the 
Party poſſeſs naturally himſclf, or civilly by thoſe 
deriving Right from him. Thus the Liferenter's 
Poſſcffion was found to be the Fiar's Poſſeſſion. 
| Newbyth 28. November 1665. Thomſon contra 
Noung and Porteous. For the Literenter's Poſſeſſion 
was her Defun& Husband's Poſſeſſion, from whom 
it was derived ; and the Detun&'s . Poſſeſſion was 
the Heir's Poſſeflion. "The ſame will obtain where 
a Right is diſponed to one in Liferent, and another 
in Fie; which 1s plain from this Conſideration, 
that the Poſſeſſion of the Author and ſingular Suc- 
ceſſor are conjoined to make up Preſcription, when, 
both poſſeſs upon the ſame Right, 

"s | Move- 
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Moveables differ from Lands, in the poſitive Pre- | 
ſcription, in this, That forty Years Poſſeſſion pre- 


ſumes a Title : But fill it muſt be competent to 
the former Proprietor, to prove there was no Title ; 
which he does, when he proves, that the Defender, 
or his Predeceſſors, ſtole the Thing, or that it was 


lent to them. In which View, the Deciſion, 7, 


December 1633. Miniſter and Scffion of Aber- 


 ſcberder contra Pariſhoners of Gemrie, obſerved by 


Darie, 1s not caſie to be accounted for; where in a 
Purſuit for a Church Bell, lent by one Pariſh to ano- 
ther, the Defence, upon the poſitive Preſcription, 
was ſuſtained, by forty Years Poſſeſſion, without al- 
lowing the Purſuer to prove the Loan. TS] 


The ſeveral Caſes of non valens agere.” 


Preſcription, as has been laid down, being the 


Reſult of Negle& and Deſertion, it operates not 
where the Party can aſſign any juſt Cauſe of For- 
bearance. And therefore, ; 


1180. Preſcription runs only from the 'Term of 


Payment, not from the Date of .the Bond : And 
therefore a Bond being payable to a Husband and 
Wife, and longeſt Liver, &c. Preſcription was not 
found to run againſt the Wite's Literent-right of 


this Sum, till after her Husband's Death ; © becaufe 


before that Time ſhe had no A&ion nor Intereſt, 
Stair, Dirleton, Gosford, 22. gs 1675. Gaw con- 
tra Earl of Weems. The like with reſpe& to a 
Bond, payable after the Granter's Deceaſe. Stair 
23. Fune 1675. Bruce contra Bruce. And in ge- 
neral Preſcription runs againſt no Right, till Aion 
be once competent upon it ; becauſe from that Pe- 


riod 


f 
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riod only can Neglc& or Dereliction be dated. 
And yer by an-exprefs Clauſe m the A&. anem the 
ſeptennial Preſcription of cautionry Obligements, 
Preſcription runs from the Date, not from the 'Term 
of Payment; maxime inwvita juriſprudentia, Foun- 
tainball 7. December 1707. Gordon contra Cum- 
ing. | | 
| * The moſt proper Caſc of non valens agere, is 
where the Perſon is baried, by an injuſt Forteiture, 
from following out his Right. For there can be no 
Negle&, where there is no Liberty. Stair 25. Ja- 
nuary 1678. Duke of Lauderdale contra Earlof 
Tweeaale, This was ſuſtained to a Party, who was 
Abroad in his Majcſty's Service, during the Uſut- 
pation, and durſt not appear under Hazard of his 
Life; 'Tho' it was pled, That in this Caſe there 
being no Forteciture, the Party might have appeared 
by a Procurator, Sir Patrick Home ' Fanuary 
1682. Whiteford contra Earl of Kilmarnock 
3tio, In ſome Cafes it is laudable to forbear A &i- 
on, as for Example, where a Woman in Decency 
forbears to purſue her Husband ; and therefore du- 
xing the'Time ſhe is clad with a Husband, Preſcrip- 
tion rans not againſt her, forbearing to purſue tor 
Implement of her Contra of Marriage Stair, 
Gilmour, 5th Fuly 1665. Macky contra Stuart. 
 qto, Where the Circumſtances are ſuch, that he 
can have no Benefit by a&ing. As for Example, 
Where a Man having in his Perſon two Adjudica- 
tions upon an Eſtate, continues to poſſeſs upon one 
of them for upwards of 4o Years, which is atter- 
wards found redeemable. "The other Adjudication 
in the mean Time will not ſuffer the negative Pre- 
ſcription ; becaufe he was not negligent in not per- 
ſuing upon it, having pouti.fled the whole Eſtate by 
| yertue 
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Vertue of the other Adjudication. And thus # 
Man is never put under a Neceſſity to a&, when 
he can have no other View but to ſtop Preſcription. 
For Preſcription being a Conſequence of Neple& ; if 
he was noc negligent, which he is not, when he contd 
| have no Benefit by ating, the Preſcription cannot 
run. It was obj-&cd againit a Defender pleading 
_ up-n the poſitive Preſcripuion, that for ſome time 
during the forty Years, there was a Literent of the 
Subject in Queſtion in the Perſon of one of the Defen- 
der's Authors, to which Literent the Purſter was 
Conlenter ; and therefore during that Time he was 
on wvalens agere, in Reſpe& by no A&ion could he 
_ ob:ain Puſſcfliin. And the Lords never put Par- 
tics to the Neceffity of intenting Proceſſes where 
they can ſerve to no Purpoſe but to ſtop Preſcriptt- 
on, which was ſuſtained, Stair. 28th February 1666. 
Earl of Lauderdale contra Viſcount of Oxenfoord, 
25th Fanuary 1678. Duke Lauderdale contra Earl 
of Tweedale. 197th Fanuary 1672. Toung contra 
Thomſen. $5ih February 1680, Brown contra Hep- 
buru, An apparent Heir in Poſlefſion of an Eſtate 
by tingular Titles, having thereafter purchaſed in 
an Appriſing, it was found, "That the apparent 
Heirs Poſſeflion did preſerve the ſaid Appriſing from + 
the negative Preſcription, It being pled in the 'ge- 
neral, That where a Poſſefſor has many Rights ih 
Hi Perſon, all diſtin& Titles of Poſſcflion ; Pre- 
| ſcription cannot run againſt one of them fo long as 
he keeps Pofſefſhon. For what can he demand u 
on any of theſe Titles but to have the Poflefion ;; 
which 1t he already has, there can be no 'Occaftoh 
for an Action. Bur afterwards upon a reclaiming 
Bill the Lords found no Neceffity of determining 
this Point, having taken go up upon a ſeparate Foot 

ing 
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ing. 26th Nowemver 1728, Mr. Alexander Frazer 
contra Heiror 'M' Kenzie, The ſeptennial Pre- 
ſcription being alledged againſt a cautionry Oblige- 
ment, the Charger anſwered, That for a Part of rhe 
Time he had a Ground of Comp:nſarion, and fo 
was 10u wvalens agere ; tho' that Ground was never 
propounded, and now was removed. This An- 
{wer was repell:d. Fountainhall, Forbes, 16th 
February 1711, Bourbon contra Montgomery. 

| 570, No Man can preſcrive againſt nimſelf. Of 
' this take the following Example. The Eſtate of 
Paiſley, &c. ſtood veſted in the Perſon of Lord 
Cochran, tailied ro himſelf and Heirs Male ; after 
his Deceaſe his Grandiather the Earl of Dundonald, 
who had no Right in his own Perſon, granted a 


| __Difpoſition of the ſame Eſtate to the Lord Cochran's 


Son and his Heirs Male. One of whom above 40 
Years thereafter altered the Deſtination, and con- 
veyed the Subject ro his Daughter. The Difp»ſici- 
on granted by the Earl of Dundonald being null as 
'@ u0u habente poteſtatem, the Eſtate in C.nſequence 
was found to be all the while 71 bereditate jacente 
of the Lord Cochran, upon which the Heir Male, 
who had Acceſs to make vp his Titles to the Lord 
' Cochran, after the Deceaſe of him who conveycd the 
Subje&, as ſaid is, to his Daughter, quarrelled the 
Conveyance as being a gratuitous Deed by an appa- 
rent Heir. And the forty Years poſitive Preſcrip- 
tion in Conſequence of the Earl of Dundonald's Diſ- 
poſition being pled in ſupport thereot ; the Preſcrip- 
tion was not found to run, 'in Reſpect that no Man 
can preſcrive againſt himſelf, Home, 26th Fanuary 
1726, Marquis of Clyd/4ale contra Earl of Dun- 
donald. In this Caſe there were no termini habiles 
for Preſcription. Preſcription neceſlarily implics two 
Ek. - | Per- 
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Perſons, two oppoſite Intereſts ; rhe one ina Courſe 
of acquiring eithzr Property or Liberation ; the 0- 
' ther in a Courſe of Negle&, forbearing to follow 
out his Intereſt. Here there was but one Perſon, 
fſciz. the: Heir Male; And no Man can be accuſed 
of Negligence for not following out an A&ion a- 
gainſt himielf. Belides, no Ground of AGion aroſe 
until the Diſpoſition was granted to the Daughter, 
and the Deſtination to H-irs Male thereby broke in 
upon. We have then three Foundations, each of 
which ſeparately is {ufficienc to ſupport this Deciſt- 
on. 1m0, A Man cannot preſcribe againſt himſelf, 
2do, No Benefit in purſuing. 3t/0, No Action un- 
til the Time the Diſpoſition was granted to the 
Daughter. 


As to Interruption of Preſcription, no Document 
taken vpn the Debr, will be ſufficient to interrupt 
the negative Preſcription, unleſs it be ſuch as is ſuffi- 
cient to interpel the Debitor. Thus, Regiſtration 
of a Bond is no ſafficient Interruption, But when 
this is cxamined, it will not be found to ſquare exat- 
ly with the Principles laid down anent the negarive_ 
Preſcription. *Tis obvious that Regiſtration alone 
is ſufficient to purge the Creditors Negle&: And 
when further Inrerpellation of the Debitocr is found 
neceſlary, it can be with no other View, than to 
put an End to the bona fide Poſleflion of his Liberty. 
Now this indeed is reaſonable, as was hinted above, 
but as our Practice requires no bona fides in a Debi- 
tor, this Interpellation, in order to an Interruption 
of the negative Preſcription, ſeems not to be well 
founded in Principles ; poſſibly it may be held, that 
the Regiſtration of a Bond withour going on to 1n- 
terpel the Debitor for the Space of forty Years, in- 


2 : fers 
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fers a Preſumprion of ſome original Viriolity in the 
Bond, which barred the Creditor from brin ing it 
ooner to Light, And it may be ſaid, that Inter-" 
pellation of the Debiror within the forty Years is a 

neceſſary Step to take-oft this Preſumprion. What- 
ever be in this, 'tis plain ir cannot be univerſal: ;Þ 
For to pur the Caſe where the Debitor acknowledges & 
upon Oath that the Debc is juſt ; there ſimple Re- 
Eiltration ought to be decmed ſufficient to interrupt 

the negative Preſcription. : 
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